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STATEMENT OF THE CASE

The South Carolina Tariff Bureau ('SCTB") filed an application v, ith the South Carolina Public

Serv ice Commission ("Commission" ) dated January 15. 2009 requesting an increase in the rates charged

by its members for regulated household goods moves in the State of South Carolina.

By Commission Directive issued February 25, 2009, the Commission granted the South

Carolina Office of Regulatory Staffs ("ORS") request for sufficient time to conduct an impact study

and set a due date of April 24, 2009 for ORS's report. In its initial report to the Commission, dated

March 18. 2009. ORS notified both the Commission and the SCTB that, due to the failure of the

SCTB's members to respond to ORS's data request, ORS vvas unable to perform sufficient substantive

testing and analysis to formulate an opinion as to the impact of the SCTB's proposed tariff changes. As

further stated in that report, of the six members selected to provide data to ORS. three responded by

providing incomplete records and tivo failed to provide any information whatsoever, ORS reported to

the Commission that it could not calculate the impact of the proposed rates in the SCTB's application

unless it vvas provided vvith sufficient financial information and business records to determine the impact

on the SCTB's coverage ratio.



I3y Order dated May 28, 2009, the C&&mrnission requested the Parties in this matter provide

brict's addressing ORS's scope of' authority to request information from rnernbers of the SC'I H to

perform an audit and impact study of a proposed increase in rates.

EVIDENCF. OF THI=. C'. ASF,

ORS's position in the matter is stated in its lvfarch 18 and April 10, 2009 letters to the

Commission which are a part of the record in this matter. The follov ing legal arguments are further

supported by the authority granted the ORS under 2004 Act. No. 175 as codified under Title 58 of the

South C:arolina Code, the Public Service Commission Motor C'. arriers Regulations contained in S.C'.

(.'ode Regs. I 03-100, er serg. and the terms and conditions of the C'ertifrcates of Public Convcnicnce and

Necessity issued by the C:ommission to the members of the SC'I'lt.

SUPPORTING AUTI IORITY

ORS is charged with the duty to, among other things "when considered necessary by the

Executive Director of the Office of Regulatory Staff and in the public interest, review, investigate,

and make appropriate recommendations to the commission with respect to the rates charged or

proposed to be charged by any public utility. " S.C. Code Ann, ss58-4-50(A)(1) (Supp. 2008). ORS

is further authorized to "make inspections, audits, and examinations of public utilities regarding

matters within the jurisdiction of the commission" and "shall also make such inspections, audits, or

examinations of public utilities as requested by the commission. " S.C. Code Ann. ]58-4-50(A)(2)

(Supp. 2008). As this matter involves an issue of ratemaking, it is a "contested case' as defined by

the South Carolina Administrative Procedures Act under S.C. Code Ann, ssl-23-310(3) (Supp.

2008).



The specific authority for ORS to request the information and documentation necessary to

perform the impact study at issue in this matter is provided in S.C. Code Ann. Section 58-4-55(A)

(Supp. 2008). tvhich provides in relevant part that, "The regulatory staff. in accomplishing its

responsibilities under Section 58-4-50. may require the production of books, records. and other

information that, upon request of the regulatory staff. must be submitted under oath. '
The criteria to be used by the Commission in the establishment ol rates for motor carriers

are set forth in 26 S.C. Code Ann. Regs. 103-194 (Supp. 2008). That standard includes '2he need in

the public interest of adequate and efficient transportation service by such carriers at the lovvest cost

consistent tvith the furnishing of such service and to the need of such carriers for revenues sufficient

to enable them. under economical and efficient management. to provide such service. ' S.C. Code

Ann. Reg. 103-194. The determination of a fair operating ratio is peculiarly vvithin the province of

the Public Service Commission and cannot be set aside in the absence of a shoving that it is

unsupported by substantial evidence in the record. Hamm v. S. C. Public Serv. Comm'n. 289 S.C.

22, 344 S.E.2d 600 (1986). Substantial evidence is more than a mere scintilla of evidence. but is

something less than the vveight of the evidence. Porter v. S. C. Public Serv. Comm'n. 333 S.C. 12,

507 S.E.2d 328 (1998).

ARCil! %IF.NT

A. 'I he Information Re uested bv ORS Is Vecessar to Pre are a Thoroueh Irn act Study For

the Commission.

The impact study iiith ivhich the SCIH members refused to cooperate is necessary to allover

ORS to make a report and recommendation to the Commission. The hey element ol this study entails an

examination of both the financial and business records of a sample portion of the nearly sixty members

of the SCTH. ORS selected a representative sampling of six members for this study and mailed these



household goods carriers a detailed data request asking for certain financial and accounting records.

The companies were given thirty days to provide the requested information to ORS. As stated in the

ORS letter to thc Commission of March 18, 2009, one of the six companies fully complied with the

ORS data request, three responded by providing ORS with partial records, and two companies failed to

provide any data or information to ORS Auditors.

As stated in ORS's letter to the Commission dated April 10, 2009, in determining the impact of

an applicant's proposed tariff change on its coverage ratio, the percentage of its regulated revenues to its

total revenues is utilized by ORS Auditors to allocate shared expenditures between the regulated and the

non-regulated activities of the company. Therefore, in the examination of an applicant who performs

both state regulated and non-regulated services, as is the case with most, if not all, of the SCTB

members, it is essential that all of the company's transactions, and the supporting documentation for

those transactions, be subject to examination. Only through an examination of all of a company's

revenue transactions (bills of lading) can ORS Auditors determine whether the revenues being reported

are complete, accurate, and properly classified as either regulated or non-regulated. In the same manner,

ORS must perform an examination of all expenditures (invoices) of an applicant company to ensure that

all expenditures for the conduct of regulated activities are included in the regulated net income and that

expenditures for non-business purposes are excluded from net income. This also ensures that the

allocations are proper and that the shared expenses, once allocated, do not exceed 100%. By refusing to

provide ORS with the data and records necessary to verify revenues and expenditures, the members

made it impossible for ORS to determine the impact of the SCTB's proposed tariff change on its

coverage ratio.

ORS repeatedly attempted to explain the impact study process to the executive board and

officers of the SCTB. Despite numerous telephone conferences and visits by the ORS Audit

Department Staff to the offices of the members of the SCTB selected as a sampling of the membership,

the majority of the selected companies failed to provide sufficient financial documentation and data to



allow ORS to perform an impact study. The SCTB members' failure to provide sufficient data and

information made it necessary for ORS to recommend denial of the application. ORS cannot make a

recommendation to the Commission unless the members of the SCTB, either voluntarily or by Order of

the Commission, provide sufficient data and records to ORS. ORS has the authority to require the

SCTB members to provide the requested records. In the case here, ORS not only considered it

necessary to request transaction and expenditure documentation from SCTB members under the duties

which it is charged to perform under )58-4-50(A)(1), but did so as a direct result of the request of the

Commission. In Order No. 2009-133 the Commission directed ORS to "complete its investigation and

make a recommendation to the Commission concerning disposition of this matter on or before April 24,

2009."

As indicated by the request for a report by the Commission in Order No. 2009-133, ORS's

explanation of the need for the requested financial and business documentation herein, and ORS's letter

dated April 10, 2009, the Commission will not have any information regarding "lowest cost" or verified

revenues of the SCTB or its members unless ORS is provided with the transaction and expenditure

documentation which it requested. The Commission should not be forced to make a decision regarding

the SCTB's request for a tariff increase without the impact study. Without the requested impact study,

there is no evidence in this docket to support the SCTB's requested increase. The materials requested

by ORS from the SCTB to conduct the impact study in this case are the same as those requested of all

carriers seeking a change in rates and charges. This procedure was first established by ORS and

approved by the Commission in Docket No. 2005-38-T. In accordance with S.C. Code Ann. $58-23-

1010 the Commission has the authority to fix and approve the rates. fares, and charges for household

goods movers. As stated in Hamm v. S. C. Public Serv. Comm. , 344 S.E.2d 600 (SC 1986), an

applicant must provide substantial evidence to justify a change in its rates and charges. There is no such

evidence in the record of this case due to the lack of an impact study resulting from the SCTB's failure

to cooperate with ORS.



B. Federal Anti-Trust Concerns

In addition to the authoritv provided to the Commission and ORS to require the SCTB to

produce the records and documentation requested by ORS Auditors, the SCTB and its members must

provide the requested financial information to establish that the SCTB rates are established as a result of

"active supervision" by the Commission and the State of South Carolina. In May 2007 the Surface

Transportation Board ("STB")issued Ex Parte 656 (Decision 28572, Docket No. EP-656) revoking the

anti-trust immunity for motor carriei's to engage in collective rate making. In this decision the STB

effectively terminated its approval of all motor carriei bureau agreements under 49 L'.S.C. 13703(c). As

affirmed by subsequent Orders ot the STB issued on June 28, 2007 and October 24, 2007, the previously

existing immunity from federal anti-trust lav s for rate bureaus was removed effective January I, 2008,

See, Attachments A and B. V'hile the STB declined to interpret how the federal anti-trust laws could be

enforced against rate bureaus post January I, 2008, the United States Department of Justice and the

I.ederal Courts have provided some guidance.

In 2003, the Federal Trade Commission ("I.l'C") issued complaints against the Alabama

Trucking Association (F1C Docket No. 9307), the Kentucky Household Goods Carrier's Association

(FTC Docket No. 9309), and the Movers Conference of Mississippi (FTC Docket No. 9308) for filing

taril'fs containing collective rates on behalf of their members for intrastate moving services in violation

of Section 5 of the Federal Trade Commission Act, 15 Li.S.C. IJ45. ,5'ee, Attachments C, D, and I'. In all

three cases the organizations entered into Consent Agreements v ith the FTC in which they agreed to

cease and desist their tariff and collective rate-making activities. In bringing these actions for alleged

violations of federal anti-trust lav s, the FTC ielied on the "active supervision' inquiry established by

the U. S. Supreme Court in FTC v. Ticor Title Ins. Co. , 504 Li. S. 621 (1992). 5ee, Attachment F. The

Court stated that the "active supervision" inquiry "is to determine whether the State has exercised

sufficient independent judgment and control so that the details of the rates or prices have been

established as a product of deliberate state intervention, not simply by agreement among private parties.



As with the causation inquiries, the analysis asl s whether the State has played a substantial role in

determining thc specifics of thc economic policy. ' F I C v. I icor, 504 U.S. 621 at 634-35.

In I icor, the U. S. Supreme Court created an exemption from I'ederal anti-trust challenges vvhcrc

there is evidence of' a "state-supervised, market sharing scheme" and established the doctrine "that

lederal antitrust lav s are subject to supersession by state regulatory programs. " Ticor, 504 U. S. 621 at

632 (citing Parker v. Brown, 317 I.'.S. 341 at 350-352 (19431). This precondition for immunity I'rom

federal antitrust lav, for private parties such as the SC'I B requires passing a two-part test. "I:irst, the

challenged restraint must be one clearly articulate and aflirmatively expressed as state policy; second,

the policy must be actively supervised by the State itself. " I'icor, 504 U. S. 621 at 633 (quoting

California Retail Li uor Dealers Assn. v. Midcal Aluminum Inc. , 445 U. S. 97 at 105 (1980)1.

'Ihe first part of this test appears to have been met as shoxvn in South Carolina's clearly

articulated policy set forth in S.C. Code Ann. )68-23-1010(A') (Supp. 2008) which provides in relevant

part that, "1'h» commission may approve joint rates. local rates, and rate agreements between txvo or

more motor carriers relating to rates, classifications, allowances. and charges agreed to and

published by individuals, Iirins, corporations, or the South Carolina TarilT Bureau. Any of these

agreements xvhcn approved by the commission are not in violation ol Section 39-3-10." Ibis then

leaves the question ol' whether theState of South Carolina, tlirough the ('ommission, is actively

supervising the rates set forth in thc SC'I'B's tariff. In numerous cases cited by the Court in Ticor,

vvhere a state commission alloxvcd collective rate increases to go into efl'ect vvithout a

comprehensive investigation, supporting justification or supporting materials being provided to or

checked I'or accuracy by the state regulatory body. th» collective rates xvcre found to violate federal

anti-trust lav:. 'I'icor, 504 U. S. 621 at 630.

ORS tal es no position and specifically declines to state a legal opinion regarding xvhether the

collective rate tariff of the SCTB violates tederal anti-trust lavvs. However, the filing of such a



collective rate tariff absent active supervision by the Commission and ORS would appear to open the

door to possible allegations that thc SC I 13 s collective tariffs are not entitled to immunity and violate

federal anti-trust law.

CONCI I ISIOis.

It is in the best interest of the public. as well as the SC1 13 itself, to allow a full examination of a

sampling of thc SC1 I3 members. Absent such a review, ORS is unable to provide the Commission with

an accurate report or recommendation, the Commission is forced to abdicate its effective oversight of

rates, and the SC I I3 potentially forfeits it exemption from federal antitrust laws due to the lack of

' active supervision" by a state regulatory agency. The Commission clearly does possess the authority,

in accord with the SC1R's request, to order the ORS to limit its requests for information. Given that

scenario, however, ORS will only be able to. once again, report to the Commission that it has

insufficient documentation to calculate a coverage ratio and recommend the Commission deny the

SC I I3's application. At this time ORS would need a minimum of 90 days after the requested materials

and documentation are provided to it in order to perform a thorough review and prepare an impact study

for the Commission.

f)Ii'Fl K OF RE+HLATORY STAFF
ain Strcct, Suite 900

Colum ia, South Carolina 29201
Phone: (803) 737-0823
Fax: (803) 737-0895
jnclson(cbrcgstaff. sc.gov

lune 26, 2009
Columbia, South Carolina
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SERVI(.'F. DATE —J LtNE 28, 2007

St I RI ACE TRAN SPOR'I'A'I'ION BOARD

DL'('I SION

STB I'.x Parte No. 656

MOTOR CARRIER BIJRI'.AIIS PERIODI(' REVIEW I'ROCEFDINCi

STB I.x Parte No. 656 (Sub-No. I)

IN VF STIOATION INTO THE I'RACTICI:S
Ol' TI II,

ViATIONAI, CLASSIFICA'I'ION ('OMMITTEF.
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~1
Section 5a Application No. 46 (Sub-No. 20)

SOU IHERN MOTOR CARRIERS RATE CONFERFNCF. INC.

Decided: June 27, 2007

The Board is extending the effective date of its decision terminating its approval of motor carrier
bureau agreements under 49 U.S.C. 13703(c), from September 4, 2007, until January 1, 2008.

BACKGROUND

Q2

By decision served on May 7. 2007, the Board terminated its approval of all outstanding
motor carrier bureau agreements under 49 U.S.C. 13703(c) the agreements of 11 motor carrier rate
bureaus and the agreement of the National Classification Committee (VCC). I'he Board concluded
under section 13703(c)(1)that termination of these agreements was necessary to protect the public
interest, particularly th» public's interest in reasonable rates for shippers. The agency also found that
antitrust imniunity may be terminated without significant adverse effect on motor carrier efficiency or
profitability or other policies favored under the motor carrier transportation policy set forth in 49 U.S.C.
13101(a). The agency stated that it would now be incumbent upon the bureaus to determine the extent
to which their present activities comply with the antitrust laws or would need to be reformed. I o the
extent the bureaus are uncertain about their exposure to antitrust liability, the Hoard encouraged them to
consult advisors regarding the bounds of perniissible activity and to take advantage of the business
review procedure administered by the Antitrust Division of the IJnited States Department of Justice
(DOJ). To provide time for the industry to adjust to a new environment vvithout antitrust immunity for
motor carrier bureau activities. the Board provided that its decision would not become effective until
September 4, 2007.

Various parties have filed petitions requesting that the Board extend the effective date of this
H3

decision to dates between September 4, 200$, and November 4, 2008. 1he parties requesting
extensions argue that no interests would be harmed and that the process of adjusting to termination of
antitrust immunity is very complex. warranting additional time to comply. 1hey contend that they need
more time to consult with their carrier members and legal advisors and to pursue business review letters
from DOJ. Furthermore, the HGCBC and some of its members, along with the NBTA, have pointed
out that the current 4-month implementation period, which they contend would involve substantial
changes to the way they do business. runs during their peak business season.

NASSTRAC, Inc. (NASSTRAC) (formerly the National Small Shipments Traffic Conference.
Inc.) filed in opposition to virtually all of the extension requests other than those sought on behalf of
household goods carriers and bus carriers. The National Industrial Transportation League (NI1 L) and
the National Electrical Manufacturers Association filed in opposition to the extension request of NCC.
I hcy argue that no postponement of the already lengthy effective date is warranted and raise concerns
about whether the bureaus will engage in harmful activities during an extended implementation period.
The Board has also received a joint letter filed by eight Members of Congress in support of NCC's

I41
extension request.

DISCUSSION AND CONCLI JSIONS

http:/ ix~wwv. stb. dot. gov'Decisions'readingrooni. nsf/V EBLNID/DE31'. I'51'I'5DD8760E852. .. 6'I 7/2009
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The bureaus and their supporters (hereafter, "the bureaus") have not justified the extraordinarily
long extensions that they seek. Such long delays are not necessary for a smooth transition to a motor
carrier industry without antitrust immunity. Ilowever, the Board is sympathetic to arguments that it
may be difficult to commit all of the necessary managerial resources to implementing a revised business
model during a peak period in thc normal business cycle. While not all bureaus v, ill experience such a
peak, in the interest of ensuring an orderly transition across the entire motor carrier industry, the Board
will extend the effective date by approximately another 4 months, until January 1, 2008.

We reject arguments that a much longer delay in the effective date is warranted. Some bureaus
argue that their very first opportunity to present a revised business model to carrier members will be at
regularly. scheduled meetings set to take place after the initial effective date. This business-as-usual
approach toward what the bureaus describe as a major industry development is surprising and cannot
justify further delay. Most bureaus did not provide specifics regarding their planned transition efforts or
valid reasons why the process cannot begin earlier. And citing to the length of time the Board took to
consider and reach its decision simply has no relevance to how long it will take the bureaus and member
carriers to adjust their business models to comply with the antitrust laws.

Although we support bureau efforts to seek business reviev: letters from DOJ, it is not
appropriate to tie the effective date of the Board's decision to the completion of that process. No bureau
is under any obligation to seek a business review letter and many (or all) may choose not to do so. The
DOJ business review process is but one avenue by v, hich the bureaus can inform themselves about the
boundaries of permissible behavior. The bureaus must, as all other trade associations subject to the
antitrust laws do, familiarize themselves with the law regarding communications and collaborations
between competitors, review existing publications by the antitrust enforcement agencies, and, as
necessary, consult legal advisors with expertise in this area. Not all of the activities of the bureaus will
require detailed analysis as to whether they can continue in their present form. For those activities that
do require more detailed scrutinv, it is incumbent upon the bureaus themselves to undertake the v ork of
reform and make informed decisions about modifications to their business practices.

We also believe that the new effective date, which provides an 8-month implementation period,
is more than sufficient to review and, if necessary, revise the classification system. While it is true that,
v hen the Board's decision becomes effective, the NCC will be under some risk of antitrust liability, the
risk of its behavior being found violative of the antitrust lav s is really no different than that of any other
association performing a similar function. As the Antitrust Modernization Conunittee recently
recommended to Congress and the Prcsidcnt, a need for certainty as to antitrust exposure is not an
appropriate justification for continued immunity from the antitrust laws. See Antitrust Modernization
Coinmission, Report and Recommendations, April 2007 at 350-51 (cautioning that "no immunity
should be granted to create increased certainty in the form of freedom from antitrust compliance and
litigation risk" as such risks are among costs of doing business that all American companies must
manage). Even if it takes slightly longer than the effective date to complete any reforms to
classification, we do not see why individual motor carriers cannot efficiently price their services as a
new system is being devised, relying upon their own cost models, individual consultation with NCC
staff, or other means.

We are sensitive to the shipper organizations' concern regarding v. hether bureaus will engage in
intentionally anticompetitive behavior during a longer implementation period. Of course, that is no
different than the risk that existed during the initial 120-day period. In any event, v, e believe that it
would hardly bc in the bureaus' self-interest to engage in such behavior just as they begin to work with
an antitrust enforcemcnt agency to reform their processes. In the meantime, collective actions taken by
the bureaus remain subject to challenge before the Board.

http: //w~~~v. stb. dot. gov/Decisions/readingroom. nsf/WEBUNID/DE3EE5EF5DD8760E852. .. 6/17/2009
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When Congress mandated periodic Board review of existing motor carrier bureau agreements
under a public interest standard, the bureaus were effectively put on notice that continued Board
approval of bureau agreements was not guaranteed. And the Board's decisions in 1998 and 2003,
questioning the proffered justifications for continued approval and conditioning approval upon
increasingly stringent conditions, suggested a growing skepticism of the public benefits of the current
rate bureau system. Under these circumstances, the bureaus should have at least considered the
possibility that Board approval would terminate one day and considered appropriate contingency plans.
To the extent the bureaus failed to do sos their inaction should not serve as a basis for further delay, and
shippers should not be denied the full benefits of free market competition beyond an appropriate
implementation period.

We will give all bureaus until January I, 2008, to prepare for the loss of antitrust immunity and
to ensure an orderly. transition. This additional approximate 4 months v ill provide more time for the
bureaus to evaluate and revise their practices to comply with the antitrust laws, and will remove the risk
of any significant business cycle hardship resulting from the service date of our recent decision.
Hovk ever, we caution the bureaus that they should not expect further delay and that they should proceed
expeditiously toward reform.

It is ordered:

1. The effective date of the decision served May 7, 2007, in this proceeding is extended until
January I, 2008.

2. This decision is effective on its date of service.

By the Board, Chairman Nottingham, Vice Chairman Buttrey, and Commissioner Mulvey.

Vernon A. Williams
Secretary

~I
This decision also embraces EC-lvtAC Motor Carriers Service Association Inc. s STH

Section 5a Application No. 118 (Sub —No. 2), Household Goods Carriers Bureau Committee
A reement STB Section Sa Application No. I fSuh-No. 30) Machinerv I laulcrs As.ociatiun, Inc
Agreement STB Section Sa Applicatiun No. 88 3Suh-No. 3):8'liddlewest Motor Frc~iht Bureau, Inc.
Renewal o~fA'reement. STB Section Sa Application Vo. 33 fSuh-Vos. 8 and )0):Natiomvidc Bulk
Trucl. ing Association, Inc. —Agreement. STB Section 5a Application No. 63 (Sub-No. 4); ~AIication
of the National llu: Traffic Association Inc. . for E~vtcndcd A duoval of its Confornted~Areement STB
Section 5a Application No. 9 (Amendment No. 8):National Classification Committee —Aereement.
STB Section 5a Application No. 61 (Sub-No. 6): Pacific Inland Tariff Bureau Inc. Renewal of
Agreement, STH Section 5a Application Vo. 22 (Sub-Nos. 7 and 8); Rocky Mountain I ariff Bureau,
Inc.. S IH Section 5a Application No. 60 (Sub-Vos. 10 and 11);Southern 1)FTotor Carriers Rate
Conference. Inc. , S I H Section Sa Application No. 46 (Sub-No. 21) Ncw England Motor Rate Bureau,
Inc. a STH Section 5a Application No. 25 Amendment No. 8); North American I ransporiation Council.
Inc. a STB Section 5a Application No. 45 (Amendment No. 17); and Western Motor 'I'ariff Bureau, Inc.

Assreement. STH Section 5a Application No. 70 (Sub-Vo. 12).

http: 'v unv. stb. dot. gov/Decisions/readingroom. nsf/WEHUNID/DE3EE5EE5DD8760E852. .. 6 17/2009
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Motor Carrier Bureaus —I'eriodic Review Proceedin ~. STB Ex Parte No. 656, et al. (STB
served May 7, 2007) (Periodic Review Proceedin ~), corrected (STB served May 16, 2007).

~3

The parties requesting the extensions are: Allied Van I.ines, Inc. , jointly vvith North
American Van Lines, Inc. , and Cilobal Van Lines, Inc. ; Household C(oods Carriers Bureau Committee
(IICICBC); Middlewest Motor Freight Bureau, Inc. , jointly vvith Pacific Inland Taritt Bureau, Inc. ;

National Bus 'I'raftic Association, Inc. (NB'I'A); National Motor Freight Tral'lic. Association and its
motor carrier bureau subsidiarv, the NCC (NCC); North American Transportation Council, Inc. ; Rocky
Mountain 'I'arilf Bureau, Inc. ; Southern Motor Carriers Rate Conference. Inc. ; and Machinery Haulers
Association, jointly ivith Nationwide Bull. 'I'rucking Association.

f~l
The letter was submitted by Congressmen Nicl. J, Rahall II, John L. Mica. Bart Ciordon.

John .l. Duncan. .lr. , I'homas M. Reynolds, Jim Cooper, Brian Higgins, and Michael T. McCaul.

http: //w~m. stb. dot. gov/Decisions/readingroom. nsf/WEBUNID/DE3EE5EF5DD8760E852. . . 6/17/2009
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SI'.RVICE DATF —OCTOHEI& 25, 2007

SIJRFACE 'I RANSPORTA'I'ION BOARD

Dl 'C ISION

S'I 13 Fx Parte No. 656

MOTOR CARRIER BVREAVS —PERIODIC REVIEW PROCEEDING

Decided: October 24, 2007

'I'he Board is denying the petition of the Household Goods Carriers' Bureau Committee
1"HGCHC" or "the Bureau") for clarification of the agency's decision terminating its approval of motor
carrier bureau agreements under 49 V.S,C. 13703(c).

BACKGROVND
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By decision served on May 7, 2007, the Hoard terminated its approval of all outstanding
motor carrier bureau agrcemcnts under 49 IJ.S.C. 13703(c)—the agreements of 11 motor carrier rate
bureaus and the agreement of thc National ClassiIIcation Committee (NCC). The Board concluded
under section 13703(c)(1J that termination of these agreements vvas necessary to protect the public
interest, particularly the public's interest in reasonable rates for shippers. The agency also found that
terminating antitrust immunity would not have an adverse effect on motor carrier efficiency or
profitability or other objectives of the motor carrier transportation policy set forth in 49 U. S.C. 13101
(a). The agency stated that it would now be incumbent upon the bureaus to determine the extent to
which their present activities comply with the antitrust Iavvs or would need to be reformed. 'I'o the
extent the bureaus are uncertain about their exposure to antitrust liability, the Board encouraged them to
consult advisors regarding the bounds of permissible activity and to take advantage ol the business
review procedure administered by the Antitrust Division of the IJnited States Department ol .Iusticc
(DOJ).

By petition tiled on July 17, 2007, I-IGCHC requests that the Board clarify its decision to provide
that HGCBC carriers may adopt, on an individual basis, tariffs that iverc established collectively by the
HGCBC bcl'ore termination of Board approval ol its bureau agreement. HGCBC would hase the Board
state that it secs no potential antitrust problems with such actions. HGCHC further requests that the
Hoard clarify its decision specificallv to permit individual HGCHC carriers to usc th» Bureau as a
publishing agent to establish inclividual tariffs going forward.

On August 8, 2007, a reply in opposition to the Bureau's petition was tiled by NASS'I RAC, Inc.
(NASS1 RACJ.

DISCI ISSION AND CONCLUSIONS

While wc appreciate the challenges to HGCBC and its incmber carriers in transitioning from
collective to individual pricing, vve decline to grant HGCHC's clarification request. As explained in
Periodic Review Procc~cdin ~, the time has come to complete this final step of making the motor carrier
industry fully coinpctitivc, with all the attendant public benefits, by terminating our approval of the
bureau agreements and the antitrust imniunitv conferred by that approval. We decline to make the
requested clarification, because doing so could provide a partial shield over behavior that the Board
concluded should be fully subject to the antitrust laws, in particular the Sherman Act's prohibition of
unreasonable restraints of trade. While the Ho ud is guided by both the Shet man Act and the Clayton
Act in administering the Interstate Commcrce Act and can address horizontal pricing issues in certain

~2
circumst'uices, the Board has not been delegated the authority to directly enforce the Sherman Act,
P]

Rather, the authority to interpret the Sherman Act primarily resides in DOJ and the federal courts.

In support of its request, IIGCBC cites two decisions by our predecessor agency, the Interstate
Commerce Commission (ICC), in vvhich the ICC dealt with the issue of transition by stating that
individual members of the rate bureaus involved in those decisions could continue to use tariffs that had

l4l
been collectively established before the bureaus that established them lost antitrust immunity. In
each of those prior cases, the bureaus were given relatively short periods of time in which to adapt to the

loss of immunity. In this proceeding, hovvever, we are taking a difterent approach in dealing with
transitional issues by providing an extended period of time before our termination becomes efTective so
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that bureaus and their member carriers may take advantage of the business review procedure
administered by D()J's Antitrust Division or consult other experts regarding how to transition under the
antitrust laws. As noted by NASS'I RAC.', our approach is consistent with other recount g«vernment

~6
action involving antitrust and transportation.

Our denial «f I ICrC."13C."s petition should not be read as a suggestion by the Board that the
activities that are subject to the clarification request w«uld in fact violate the Sherman Act. While xve

appreciate that some uncertainty may continue to exist, we emphasize that the boundary betvveen
permissible pricing behavior and pricing that may violate the Sherman Act is best dravvn by the antitrust
enforcement agencies and the federal courts. As the ICC stated in I resh I ruits, "[v]iolati«n of the
antitrust laivs is a risk inherent in operating in a deregulated environment and one which presumably

7
Iparties] will weigh in electing an appropriate method of [quoting rates).

"
Accordingrly, Tve decline

to issue further clarificati«n as s«ug&ht by HCrCBC.'.

This action vvill not significantly affbct either the quality of the human environment or the
conservation of energy res«urces.

It is ordered:

1. HGCBC's petition for clarification is denied.

2. This decision is eff'ective on its date of see, ice.

13y the Board, Chairni;ui Nottingham, Vice Chairman Buttrey. and Commissioner Mulvey.

Vernon A. Williams
Secretary

~1

Motor Carrier Bureaus —Periodic Review Proceedin, STB Ex I'arte No. 656s et al. (STB
served May 7. 2007) (Periodic Review Proceeding), corrected (STB served May 16, 2007).

L22

See DHX Inc. v. STB, Civ. Action No. 05-74592 (9th Cir. Aug. 30, 2007) (noting that the
Board had "ample statutory authority" to address oligopoly pricing issues with regard to water carrier
non-contiguous domestic trade).

lH
McLean Truckin Co. v. IJnited States, 321 U.S. 67, 79 (1944).

See Household Goods Forwarders Tariff Bureau —A reement, Section 5a Application No.
106 (1991 WL 120330) (ICC), at ~6, aff'ds Household Goods Forwarders Tariff Bureau v. ICCs 968
F.2d 81 (D.C. Cir. 1982) (Freight forv arder bureau losing antitrust immunity was allowed to amend its
collective rate tariffs to make them apply to individual forwarders in order "to smooth the transition to

~and Ve etables, 36) (.C.C. 374, 376 (1979) (Concerning rate quotations by railroads losing antitrust
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immunity due to the exemption of commodity, the ICC stated, "[vv]e see no potential antitrust

problems vvith referring to tariffs in existence prior to the effective date of the exemption. ") (Fresh
Fruits).

There v;ere 2 months betvveen the decision and the effective date in the case of the
Household Goods Forvvarders Tariff Bureau. In Fresh Fruits, the decision denying a request that the
ICC confer antitrust immunity for the purpose of tariff reference appears to have been effective on the
date of the issuance.

~6
See the Final Order issued March 30, 2007, by the Office of the Secretary of Transportation

in Docket No, OST-2006-25307, terminating the antitrust immunity of International Air Transport
Association as to air passenger and cargo service between the United States and Europe.

L73
Sec Fresh Fruits at 376.
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I.)NITF. D STATF.S OF A.'ii1ERICA
BEFORF FFDFRAI. TRADE C.'OAIIIISSION

COAIAI ISSION ERS:

Timothy, l. %1uris, Chairman
51oselle %Y. Thompson
Orson Swindle
Thomas B. I.cary
Pamcla Jones Il arbour

In the i11atter of

AI.ABAtstA TRIJcKING
ASSOCIATION, INC. ,

Docket No. 9307

a corporation.

DECISION AND ORDER

The Federal Trade Commission ("Commission" ) having heretofore issued its Complaint
charging the Alabama Trucking Association, Inc. ("ATA'), hereinafter sometimes referred to as
"Respondent, "

w ith violations of Section S of'the Federal Trade Commission Act, as amended,
15 U.S.C. ss 45, and Respondent having been served with a copy of that C omplaint, together with
a Notice of Contemplated Relief; and

Respondent, its attorn«ys. and counsel for the Commission having thereafter executed an

Agreement Contauung Consent Order ("Consent Agreement" ), containing an admission by
Respondent of all the jurisdictional facts set forth in the Complaint, a statement that thc signing
of the Consent Agreement is for settlement purposes only and does not constitute an admission
by Respondent that the law has been violated as alleged in such Complaint, or that the facts as
alleged in such Complaint, other than jurisdictional f'acts, are true, and v aivcrs and other
provisions as required by the Commission's Rules; and

The Secretary of the Commission having thereafter withdrawn this matter from
adjudication in accordance with Commission Rulc 3.2S(c). 1 6 C.F.R. 5 3.25(c); and



I'h» C'ommi»»ion having thcrcaftcr considcrcd the matter and thereupon accepted the
executed C'onsent Agrccmcnt and placed such C'onsent Agreement on the public rcconl for a
period of thirty (30) day» tor the receipt and consideration of public comments, non in further
conformity ivith the procedure de»cribcd in C'ommission Rulc 3.26(f), 16 O'. I:.R. »s 3.26(t), the
('ommission hereby makes the following jurisdictional tmdings and issues thc folloiviny.
Decision and Order ("Order" ):

1. R«spondent Alabama 'I rucking Association, Inc. i» a corporation organized. cxi»ting,
and doing businc»» under and by virtue ot thc laivs of thc State of Alabama. ivith its otlicc and
principal place ot bu»in«»» located at 660 Adams Avenue. Montgomcrv. Alabama 36104.

2. I hc I-cderal I radc (.ommi»sion has jurisdiction of thc subject nutter of this
procccdiny. and of Respondent. and the proceeding i» in the public interest.

ORDER

IT IS ORDERED that. tor the purposes ot thi» Order. the follovving definitions shall apply.

"Rc»pondcnt" or "A I A" means the Alabama Trucking A»sociation. Inc.. its officer.
executive board. committees, parents, representatives, agents. employee», successors and
assigns:

"C'arricr" means a common carrier of property by motor vehicle.

"Intrastate transportation" means thc piet-up or receipt transportation and delivery of
property hauled bctvvcen points vvithin the State of Alabama for compensation by a
carrier authorized by the Alabama Public Service C'ommission to engage therein:

"Member" means any carrier or other person that pays dues or belong» to Al A or to any
successor corporation;

"
I arift" means the publication statin ~ the rate» ot a carrier for the transportation of

property bchvecn points vvithin the State of Alabama, including updates, revisions, and or
amcndmcnts. including general rules and regulations:

"Rate" means a charge. payment or price fixed according to a ratio. scale or standard tor
direct or indirect transportation service,

''C'ollcctivc rates" means any rate or charge established under any contract, agrecmcnt.
under»tanding. plan, program. combination or conspiracy bctvveen tivo or more



competing carriers. or bctvvccn any txvo or more carriers and Respontlcnt; and

"Person" means both natural persons and artificial persons, including, but not limited to,
corporations, unincorporated entitics, and governments.

IT IS FI!RTIIFR ORDFRFD that Respondent, its successors and assigns. and its offtccrs,
agents, representatives, directors and cmployccs, directly or through any corporation, subsidiary,
division or other device, shall forthwith cease and desist from cntcring into and xvithin 120 days
after service upon it of this Order cease and desist from adhering to or maintaining, directly or
indirectly, any contract. agrccment. understanding„plan, program, combination or conspiracy to
fix. stabihzc, raise. maintain or othcrvvisc intcrfcrc or tamper ivith the rates charged by tvvo or
more carriers for the intrastate transportation of property or related serv iccs. goods or equipmcnt,
including, but not limited to:

1. know. ingly preparing. developing, disseminating or tiling a proposctl or existing tariff
that contains collective rates for thc intrastate transportation of property or other related
services, go\1tls of cqulptnent:

Providing information to any carrier about rate chan& es considered or made by any
other carrier employing thc publishing services of Respondent prior to the time at ivhich
such rate change becomes a matter of public record;

3. Inviting. coordinating or providing a forum (including publication of an informational
bulletin) for any discussion or agrccmcnt bctvvccn or among& competing carriers
concernin rates charged or proposed to bc charged by carriers for the intrastate
transportation of property or related services, good» or equipment;

4. Suggesting. urging. cncouragin&, persuading or in any vvay influencin~ members to
charge. file or adhere to any existing or proposed tariff provision ivhich affects rates, or
othcrvvise to charge or rclrain !rom charging any particular price for any services
rcndcrcd or & oods or equipment provided:

5. Maintaining any rate or tariff committee or other entity to consider, pass upon or
discuss intrastate rates or rate proposals; and

6. Preparing, developing, disscrninating& or liling a proposed or existing tariff containing
automatic changes to rates charged by tvvo or more carriers.
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IT IS FURTHER ORDERED that Respondent shall, within 120 days after service upon it &&f

thi» ()rder:

1, ('ancel all tarif 1k and any»upplcments thereto on file with thc Alabama public Service
Commission that establish rates for transportation of'property or rclatcd services, goods
or equipmcnt by common carriers in thc State of Alabama and take such action a» may be
necessary to effectuate cancellation and withdrav;al;

2. Terminate all previously executed powers of attorney and rate and tariff service
agrccmcnts, bctv ecn it and any carrier utilizing it»»ervices, authorizing thc publication
and/or filir&g of intra»tate collcctivc rates within thc State of Alabama;

3. Cancel those provisions of its articles of incorporation, by-lav» and proccdurcs and
cvcl'y other rulc, opini&m, resolution, contract or statement of policy that has the purpose
or cffcct of permitting, announcing, stating, explaining &&r agreeing to any business
practice enjoined by thc te&m» of this Order: and

4. Amend its by-laws to require mcmbcrs of ATA to observe the pn&visions of the ()rdcr
as a condition of member»hip in ATA.

I'I' IS VURTHER ORDVRVD that, within fifteen (15) day» after»ervicc upon it of this Order,
Respondent shall mail or deliver a copy of this Order, under cover of the letter attached hcrcto a»

"Appendix, " to each current member of'Rc»pondent engaged in the transpo&tation of household
good», and 1'or a period of thrcc (3) years from the date of »ervice of thi» Order, to each ncw
member engaged in the transportation of household goods within ten (10) days of'each such
member's acccptancc by Rcspondcnt.

IT IS FURTHER ORDFRFD that Rcspondcnt notify thc Commission at least thirty (30) day»
prior to any proposed change in Respondent, »uch a» dissolution, assignmcnt or sale resulting in
thc emergence of a»ucccssor corporation. or any other proposed change in the corporation which
may affect compliance obligation» arising out of thc Order.

IT IS FURTHER ORDERED that Re»p&&ndent shall file a written rcport within six (6) month»
of the date of scrvicc of this Order, and annually on the anniversary date of the original rcport for



each of thc five (5) years thereafter, and at such other times as thc Commission may require by
written notice to Respondent. setting forth in detail the manner and form in which it has
complied ivith this Order.

VII.

I'I IS I'L|RTHER ORDERED that this Order shall terminate twenty (20) years from the date on
ivhich it was issued by the Commission.

By the Commission.

Donald S.Clark
Secretary

SEAL
ISSUED:
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APPL'NDIX

(Letterhead of the Alabama Trucking Association, lnc. )

Dear lvlember:

I'hc Federal Trade Commission has ordered the Alabama Trucking Association. Inc.
("A'I A") to cease and desist its tarifl and collective rate-making activities. A copy of thc
Commission Decision and Order is enclosed.

In order that you may readily understand the terms of thc Order. wc have sct forth its
essential provisions, although you must realiie that the Order itself is controlling, rather than the
foll()wiilg cxplililatioil ()f its pn)visions:

(I ) The ATA i» prohibited (rom engaging in «ny collective rate-making activities,
including the pnipiisal, development or filing of tari (Is which cimtain any coll&:ctivcly
formulated rates for intrastate transportatii&n services. I.ach member carrier must indcpcndcntly
sct its own rates for transportation ot property or related services, gooils or ctluipmcnt bctvvccn

points within the State ol'Alabama, but may use ATA as a tariff publishing agent.

(2) A'I A i» prohibited (rom providing a thrum for its members for thc purpose of
Cllscusslllil I'ates.

(3) ATA is prohibited frotn urging, suggcstin&', encouraging or in anv way attempting to
influence the rates members charge for their intrastate transportation services; ATA may not
provide non-public inforniation to any carrier about rats changes ordered by another carrier.

(4) A'I'A is prohibited from maintaimng any rate or tarif'I'committee which discusses oi
fornnilatcs intrastate rates or rate proposals.

(s) A'I'A is gti cn 120 days to cancel all tarif'I's and tariff suppleincnts currently in effect
and on tile at thc Alabama Public Scrvicc Commission which were prepared, deieliiped or lilcil
bv A'I'A.

(b) A'I'A is required to amend its by-laws to rciluire its members to observe the
provisions of thc Order iis a condition of membership in ATA.

Sinccrelv vours

~appropriate ATA oflicer]

-6-



ATTACHiIENT D



ThVITED STATES Ol' AWIERICA
BEI ORE EEDERAI. 'I'RA DE CO%1&IISSIOV

COMMISSIONERS:

Timothy J. 51uris, Chairman
Wlozellc lV. Thompson
Orson Sxvindle

Thomas B. I.cary
Pamcla Jones Harbour

)
In the Matter of )

)
MovERS f ()vl'EREvcE oF )
MtsslssIPPI. Ivic. , )

)
a corporation. )

Docket No. 9308

DECISION AND ORDER

'I'hc Federal Trade Commission ("Commission" ) having heretofore issued its Complaint
charging the Movers Contbrence of Mississippi, inc. ("MCM"). hereinafter sometimes referred
to as "Respondent, "

svith violations of Section 5 of the Federal Trade Commission Act, as
amended. 15 U. S.C. ss 45, and Respondent having been served with a copy of that Complaint.
together with a Votice of Contemplated Relief; and

Respondent and counsel tor the Commission having thereafter executed an Agreement
Containing Consent Order ("Consent Agreement" ), containin& an admission by Respondent of
all the jurisdictional facts set forth in the Complaint, a statement that the signing of the Consent
Agreement is for settlement purposes only and does not constitute an admission by Respondent
that the law has been violated as alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers and other provisions as required
by the Commission's Rules; and

The Secretary of the Commission having thereafter w ithdraivn this matter I'rom

adjudication m accordance with Commission Rule 3.25(c), 16 C.F.R. ~s 3.25(c); and



Thc Commission having thereafter considered the matter and thereupon acc«pted the
cxccutcd C'unsent Agrccmcnt and placed such Oonsent Agreement &&n the public reconl I'or a
period of thirty (30) days for the rcccipt and consideration of public con)ments, now in further
conformity vvith the procedure described in Oommission Rule 3.2S(fJ, 16 C .F.R. ss 3.25(IJ, the
Commission hcrcby makes the follow ing jurisdictional findings anti issues the I'oilowing

Decisi&m and Order ("Order" k

1. Respondent Movers C'onferencc of Mississippi. Inc. i» a corporation organixcd,
existing„and doing business under and by virtue ot the laws ol the State of' Mississippi, with its
office and principal place of business located at V.O. Box ')61, Jackson, Mississippi.

. Thc Federal 'I'radc C'ommission has jurisdiction of the subject matter of'this

proceeding, and of Rcspondcnt, and thc proceeding is in the public interest.

ORDFR

I'I' IS ORDFRFD that, fior the purposes of this Order, thc follovving dctinitions shall apply;

"Respondent" or "MCM" means the Movers C'onf'ercncc of Ivlississippi, Inc. , its officers,
execut&ve board. committees, parents, representatives. agents, empl&)yces, successors and
'lsslglls'

B. C amer i)lcails a conullon carrier of property by motor vehicle;

C'. "Intrastate transportation" means the pickup or receipt, transportation an&1 deliv cry of'

property hiiuled between points within the State of Mississippi tbr compensation by a
c;irricr authorized by thc Mississippi I'ublic Service C'oinmission to engage therein;

"Member" means any carrier or other person that pays dues or belongs to MCM or to any
successor corporation;

"Tariff" means the public;ition stating thc rates ofa ca&T&cr for the transportation ot'

property bctvvecn points within thc State of Mississippi, including updates, revisions,
and, 'or amcndmcnts. including, general rules and regulations;

"Rate" means a ch;irgc, p;iymcnt or price fixed according to a ratio, scale or standar&l Ior
d ll'cct oi' indi& cct tl &lilspol tiltl oil scl vice;

"C'&&llectiv c rates" means any rate or ch&irgc est'iblishc&1 under any contract. agreement.
understanding, plan, program, combiniition or conspiracy betvvccn tvvo or more



competing& carriers. or between any two or more carriers and Respondent; and

"Person" means both natural persons and artificial persons, includin& . but not limited to,
corporations. unincorporated entities, and governments.

IT IS FI.'RTHKR ORDFRKD that Respondent, its successors and assig&ns, and its officers,
agents, representatives. directors and employees. directly or through any corporation, subsidiary,
division or other device. shall torthwith cease and desist from cntcring into and within 120 day»
after service upon it of this Order cease and desist from adhering to or maintaining. directly or
indirectly, any contract. agreement, understanding, plan. program. combination or conspiracy to
lix. stabilirc, raise. maintain or othcrwisc interfere or tamper with the rates charged by tivo or
morc carriers for the intrastate transportation of property or related sen&iccs, goods or equipmcnt,
including, but not limited to:

1. knowingly preparing. developing, disseminating or liling a proposed or existing tariff
that contains collective rates for thc intrastate transportation of property or other related
services, & ood» or equipmcnt;

'2. Providing information to any carrier about rate changes considered or made by any
other carrier employing the publishing services ot Respondent prior to the time at which
such rate chan c becomes a matter of public record;

3. Inviting. coordinating or providing, a torum (including publication of an informational
bulletin) tor any discussion or ag«reement betvvcen or among competing carriers
concerning rates charged or proposed to bc charg&ed by carriers for the intrastate
transportation ot propcrtv or related services, goods or equipment;

4. Suggesting, urging. encouraging, persuadin& or in any ivay influencing members to
charge. file or adhcrc to any existing or proposed tariff provision vvhich aftccts rates, or
otherivise to charge or refrain from charging any particular price for any services
rendered or goods or equipment provided;

s. Maintaining any rate or tariff committee or other entity to consider, pass upon or
discuss intrastate rates or rate proposals; and

6. Preparing. developing, disseminating or filing a proposed or existing taritt containing
automatic changes to rates charged hy two «r more carriers.

-3-



IT IS FI:RTHER ORDERED that Respondent shall. within 120 days after service upon it of
this Order:

l. (.'ancel all tarif1's and any supplements thereto on file ii ith the Mississippi Public
Seri ice Commission that establish rates for transportation of property or related services,
goods or equipmcnt by common carriers in the State of Mississippi and take such action
as may be necessary to effectuate cancellation and ivithdrawal;

2. Terminate all previously executed powers of attorney and rate and tariff service
agreements. bctiveen it and any carrier utilizing its services, authorizing the publication
and. :or filing of intrastate collective rates ii ithin the State of Mississippi;

3. Cancel those proiisions of its articles of incorporation. by-laws and procedures and
every other rule. opinion. resolution, contract or statement of policy that has the purpose
or effect of permitting, announcing. stating, explaining or agreeing to any business
practice enjoined by the terms of this Order; and

4. Amend its bi-laivs to require members of MCM to observe the provisions of the
Order as a condition of membership in MCM.

IT IS FI.'RTIIER ORDERED that. ivithin fifteen (13) days after seri ice upon it of this Order,
Respondent shall mail or deliver a copy of thi» Order, under cover of the letter attached hereto as
"Appendix. " to each current member of Respondent engaged in th» transportation of household
goods, and for a period nf three (3) i ears from thc date of service of this Order, to each neiv
member engaged in th» transportation of household goods ivithin ten (10) days of each such
member's acceptance by Respondent.

IT IS FURTHER ORDERED that Respondent notify the (.'.ommission at least thirty (30) days
prior to any proposed change in Respondent, such as dissolution. assignment or sale resulting in
the emergence of a successor corporation, or any other proposed change in the corporation ivhich
may affect compliance obligations arising out of the Order.



IT IS FI:RTII FR ORDF RF D that Rc»pondcnt shall file a written report within»ix (6) month»
of the date of service of this Order, and annually on the anniversary date of thc original report for
each of the live (5) year» thereafter. and at such other times as the Commission may require by
written notice to Respondent. settin ~ forth in detail the manner and form in vvhich it has
complied with this Order.

Vll.

IT IS FI/RTIIFR ORDFRl'D that this Order shall terminate on December 4. 2023.

Hy the Coinmission, Coirnnis»ioncr Harbour not participating.

Donald S. Clark
Secretary

SEAI

ISSUED: December 4. 2003
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APPhNDIX

(Letterhead of thc Movers Conference of Mississippi, Inc. )

Dear Member:

'I'hc I'cdcral I radc Commission has ordcrcd thc Moi ers C&&nl'ercncc ot Mississippi, lnc.
("MCM") to ccasc and desist its tariff and collcctivc rate-making activities. A copy ol' the
Commission Decision and Order i» enclosed.

In order that you may readily understand the terms of thc Order, wc hai e set I'orth its
essential provisions, although you must realize that the Order itscll'i» controlling, rather than th»

following cxplanatio&1 of its provisions:

(I ) 'I'hc MCM is prohibited from engaging in any collcctii c rate-making activities,
including thc proposal, dci clopmcnt or filing of tariffs which contain any collectively
formulated rates for intrastate transportation services. Fach naemher carrier must independently
sct its own rates for transportation of property or rclatcd services, goods or cquipmcnt between
points within the s'tate of Mississippi, but may usc M('M as a tariff publishing agent.

(2) MCVl is prohibited from providing a forum for its members for the purpose ol'

discussing rates.

( &) MCM is pr&&hihitcd from urging. suggesting, encouraging or in any way attempting to
influence the rates members charge I'or their intrastate transportation scrviccs; MCM may not
provide non-public int'ormation to any carrier about rate changes ordcrcd by another carrier.

(4) MCM is prohibited I'rom inaintaining any rate or tariff committcc which discusses or
forn&ulates intrastate rates or rate proposals.

(5) MCM is given 120 days to cancel all tarif'fs and tariff supplements currently in effect
and on tile at the Mississippi Public!&crvicc Commission which werc prcparcd. dcvclopcd or
filed bv MCM.

(6) MCM is required to an&end its by-laws to require its rncmhcrs to observe thc
provisions of the Order as a condition ol membership in MCM.

Sincerelv vours

Iappropriate LCM oflicer]
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IINITFD STATES OF AMERJC'A
BF.FORF. FFDERAI. TRADE O'OMIT JSSJON

('O.")TMISSIOVERS:

Dehorah Platt Majoras, C'hairman
Orson Swindle
Thomas B. I.ear)
Pamela, Jones Jl arbour
Jon Leihowitz

)
)
)
)
)
)
)

a corporation. )
)

In the Matter of

Krv Tt,'cl'i' IJot'sEIIoi, n

(,o()ns CARRIERs
Ass()(:IATIo&s, INc. ,

Docket No. 93II()

FINAL ORDFR

This rnatter having been heard by the ('ommission upon the appeal ot'Respondent, and

upon briefs and oral argument in support thereof and opposition thereto, and the ( ommission for
tile reasons stated in the accompanv1ng Opinion having determined to sustain the Initial Occision
ivith certain modifications.

JT IS ORDFRFD 'I'HAT thc Imtial l)ccision of thcadministrative law judge be, and it

hereby ls, adopted lls the I'indings of I-'act and (.'onclusions ol' Law ol' the ('ommission, to the
extent not inconsistent with th» findings of fact and conclusions ol lllw continued in tile

acconlpanylng Opinion.

Other tindiny» ot Iilct and conclusions of 1(l)v of the ('ommission arc contained in the
accompanyi'ng Opinion.

I'I' IS I'L&RTHFR ORDFRJCD THAT the Ii&itowdng Order to celsc and desist bc, laid it

hereby i», entered:



ORDER

IT IS ORDERED THAT, for the purposes of this Order. the following definitions shall

A. "Respondent" or "KHGCA" means the Kentucky Household Goods Carriers Association.
Inc. . its officers, executive board, committees, parents. representatives, agents.
employees. successors, and assigns;

B. "Carrier" means a common carrier of property by motor vehicle:

"Intrastate transportation" means the pickup or receipt, transportation. and delivery of
property hauled between points within the Commonvvealth of Kentucky for compensation
by a carrier authorized by the Kentucky Transportation Cabinet's Division of Motor
Carriers to engage therein;

"Member" means any carrier or other person that pays dues or belongs to KHGCA or
to any successor corporation:

E. 'Tariff means the publication stating the rates of a carrier for the transportation of
property between points within the Commomvealth of Kentucky, including updates,
revisions, and, 'or amendmcnts, including general rules and regulations:

"Rate" means a charge, payment, or price fixed according to a ratio, scale. or standard
for direct or indirect transportation service:

G. "Collective rates" means any rate or charge established under any contract, agreement,
understanding. plan, program. combination, or conspiracy bc&iveen two or more
competing carriers, or between any two or more carriers and Respondent; and

H. "Person" means both natural persons and artificial persons, including, but not limited
to, corporations. unincorporated entities, and governments.

H.

IT IS FURTHER ORDERED THAT Respondent, its successors and assigns. and
its officers, agents, representatives. directors. and employees, directly or through any
corporation. subsidiary, division. or other device, shall immediately cease and desist from
entering into, and shall, within 120 days after this Order becomes final, cease and desist from
adhering to or maintaining, directly or indirectly, any contract, agreement, understanding,
plan, program. combination. or conspiracy to fix. stabilize, raise, maintain, or otherwise



interne or tamper with the rates charged by two or more carriers for the intrastate
transportation ol property or related services, goods, or equipment, including, but not limited
to:

Knou ingly preparing, developing, disseminating, or filing a proposed or existing
tariff that contains collective rates for the intrastate transportation of property or other
related service, goods, or equipment;

B. Providing information to any carrier about rate changes considered or made by any
other carrier employing thc publishing services of Respondent prior to the time at
which such rate change becomes a matter of public record;

Inviting, coordinating, or providing a forum (including publication of an
informational bulletin) for any discussion or agreement bctv, een or among competing
carriers concerning rates charged or proposed to be charged by carriers for thc
intrastate transportation of property or related services, goods, or cquipmcnt;

Suggesting, urging, encouraging, persuading, or in any way infiucncing members
to charge, tile, or adhere to ariy existing or proposed tariff provision u hich affect
rates, or otherwise to charge or refrain from chary'ng any particular price for any
services rcndcrcd or goods or equipment provided;

B, Maintaimng any rate or tariff committee or other entity to consider, pass upon, or
discuss intrastate rates or rate proposals; and

Preparing, developing, disseminating, or filing a proposed or existing tariff containing
automatic changes to rates charged by two or more carriers.

IT IS FURTHER ORDERED THAT Respondent shall, within 120 days after this
Order becomes final:

Take such action pursuant to the laws of the Commonwealth of Kentucky as may be
necessary to effectuate the cancellation and withdrawal of all tariffs and any
supplements thereto on tile with the Kentucky Transportation Cabinet's Division of
Motor Carriers that establish rates for transportation of property or related services,
good», or equipment by corninon carriers in thc Commomvealth of Kentucky;

Terminate all previously executed pov crs of attorney and rate and tariff service
agrccmcnts, bctwccn it and any carrier utilizing its services, authorizing the
publication and/or filing of intrastate collective rates within thc Commonwealth of
Kentucky;
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Take action pursuant to the laivs of the Commomvcalth of Kentucky to cancel those
provisions of its articl«s of incorporation, by-laivs, and procedures and every other
rule, opinion, resolution. contract. or statement of policy that has the purpose or «(feet
of permitting, announcing, stating. esplaining, or agreeing to any business practice
enjoined by thc terms of'thi» Ordn-, and

D. Take action pursuant to thc laivs of the Commonwealth of kentucky to amend its by-
laws to require members of KHOCA to observe thc provtsi&ms of this Order as a
condition of membership in KHOCA.

I'I' IS FI!RTHER ORDERED THAT Rcspondcnt shall mail or deliver a copy of
this Order (A) to each current member of Respondent engaged in the transportation ol'

household goods ivithin 7S days after this Order bccomcs ttnal, and (B) to each neiv memb«r
engaged in thc transportation of household goods ivithin ten (l0) days atter each such
memb«r's acceptance by Respondent.

IT IS FURTHER ORDFRFD THA1 Respond«nt shall notifi the Commission at
least thitty (3()) da&s prior to any proposed change in Respondent, such as dissolution.
issignment. or sale resulting in th«emergence of a su«cessor corporation. or any other

proposed chance in the corporation ivhich may af'k:ct compliance obligations arisine out of
this Order.

IT IS FI.RTHFR ORDI RI'D I HAT Respondent shall fil» a ivritten report within
1 g(t days after this Order becomes linal, and annually on the anniversary date of the original
rcport. and at such other times as the Commission may require by ivritten notice to
Respondent. setting forth in detail the manner and form in ivhich Respondent has complied
ivith this Order.



IT IS FIJRTIIER ORIII RI D 'I'HAT this Order shall terminate tnentI (20) years
after thc date on ii hich thi» Order becomes final.

By the Commission.

Donald S Clark
Secretat&

I SSL'ED: June 21, 200S
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DISPOSITION:
manded

92" FZd 1122. reversed and re-

DECISION:

Supervision by states nf title-search ratesetting held
not su(Iiciently active ti& give title insurance companies
state-action immunity from federal antitrust liability.

SUMMARYi

Under thc state-action doctrine established by Unit-
ed States Supreme ('ourt precedents, a state law or regu-
latory scheme can be the basis for immunity from the
federal antitrust laws if the state (1) has articulated a
clear and a)Tirmative policy tn a(low anticompetitive
conduct, and (2) provides active supervisinn of anticom-
petitive &xinduct undertaken by private actors. The Fed-
eral Trade Commission (FTC) filed an admmistrative
complaint against various title insurance companies and
charged the cnmpanies «sth violating 5(a)(1) of the Fed-
eral Trade Commission Act (15 (ISCS 45(al(I)) in Ari-
zona, Connecticut, Montana. and wisconsin. by engag-
mg in horizontal puce fixing, through privately or& a-
ruzed ratmg bureaus, of their fees for title searches, ex-

PRIOR HISTORY: On petition for «rtt of certi-
orari to the United States Court of Appeals for the 1 hird
Circuit.

arrunauons. and settlements. In considering the compa-
nies' detense that their rate-fixing activities were entitled
to state-action immunity. an Administrative Iuw Judg&e

(ALJ) found. in part. that (1) in each of the four states.
the rating bureau vvas licensed by the state and autho-
rized to establish joint rates fnr its member. . which rates
would becnme effective unless the state rejected them
within a specified period; and (2) although this system
provided a theoretical mechanism for substantive state
review. rate filing&s in the four states had in fact been
subject tn only mimmal scrutiny by state regulators. I he
FTC cnnceded that the affirmative-policy test for
state-action immunity had been met in all four states, and
the ALJ concluded that the active-supervision test had
been met in Anzona and Montana, but not m Connecti-
cut or %isconstn. On review, the FTC (1) held that none
of the fnur states had conducted active supervision, sn
that the companies «ere not entitled to immunity in any
of those states; and (2) found antitrust violations in those
states (112 FTC 1122). Hn«:ever, the FTC's order «as
vacated by the United States Court of Appeals for the
Third ( ircuit. which (1) held that the existence of a state
regulatory program, if staffed, funded, and empo«ered
by la«, satisfies the requirement of active supervision;
and (2) concluded that the companies' conduct «as en-
titled to state-action immunity m all fnur states (922 F2d
112Z). The Supreme Court granted certiorari to consider
the questions 11) «hether the Coiurt oif Appeals «as cor-
rect in its statement of la«and in its apphcation of )aw to
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fact--as to ivhich question the parties confined then
briefmg to the regulatory regimes of Montana and &Vis-

consin--and (2) whether the Court of Appeal» exceeded
its authnrity m d»partmg from th» factual fmdings made

by the ALJ and adopted by the FTC--as to v, hich ques-
tii&n the parties focussed theu briefing on th» r»gulatury
regim»s of.4&»"ana anil C&&nn«':(&'&'t&( (&0 L'S&' 8(l&, l l&) I.
F:&4 '(l 2 &, I l2 .V C( 4i ).

On certiorari. the Supreme C'uurt reversed the jud
ment of thc Court of Appeal» as to the first question, and
r«mandcd tor I'urther prnceedin&is as to the second ques-
tion In an upin&un by Kennedy. J., )oined by &Vhite.

Hlackmun, Stevens, Seal&a, and Sout»r. JJ., it vvas held
that ( I) both elements of the above stat«-actinn iinmumty
te»t must be c&&mplied with, and not only the "«lear arti-
«ulation" requirement; (2) in order to satisfy th» "active
supervisinn" requirement, parties claiming state-actii&n

iiilil&uilliy w'11«I'e pl'1»es ui iiitcs ar» s»t as all lilltl;il lalattei

by private parties, suh)ect only to a veto if the state
chooses ti& exercis« it, must show that state officials have
undertaken th» necessary steps ti& determine the»pecifics
uf the price fixing ur ratesetting scheinc, and the mere
potential for state sup»rvtsion is not an adequate substi-
tute for a dec&st&&n bv the state, (3) under this standard,
there v, as nn "a«tee super»is!un" by stat«&&ff&cia)» in

Montana and Vi'isconsin, and th» actinn» of the compa-
mes m th&&se states v, erc therefore nut immune from anti-

trust liability. &»her«(a) m both st;it«s, the applicabl»
regulatory schemes allov, ed rates filed by the rating bu-
reaus with state ag&en«ies tn become effective unless they
were r»J»cted by stat» of'ficial» vvitlun a »pe»if&ed time,
and lb) the potential f&&r state super&&sion under this
"negative option" rul«was not realized m fact. as (i) rate
filings in those»tates »vcr» at most checked for math»-
matical accuracy, v, hile snme »vere unchecked altogeth-
er, (») a rate filing became effective in Montana despite
the failure of the ratm&i bureau t&& pri!«d» additional in-

format&on request«d by state officials, and (iii) m V&is-

cunsin, additional inf'ormation request»d by state of'ficials

vvas provided af'ter a lapse of 2 years, dunng which time
the rate filing remamed m effect, and (4) th» c is» v ould
be remanded ti& give the Court i!fAppeal» an opportumty
to re-ex&i&nine its determinations ivith respect to Arizona
and Connecticut.

Scalia, J., concurred, expr»ssmg the vievv that, while
the Supreme Cnurt's standard &&t "acttve super, &sion"

would be a source of uncerta&nty and litigation, th«se
consequences wcr» acceptable because (I) the st&indard

was cnmpelled hv the "act&i c super& isinn' dnctr&ne,

whi«h had nut been challenged m the case at hand: and

(2) the antitrust ex»mptinn for state-pr&&granuned private
collusion vvas dub&ous m the first place.

Rehnquist, Ch. J., joined by I)'Cunnor and Thumas,
JJ. , dissent«d, expressmg the view that (I) th«& 'ourt of'

App»al» followed the correct standard in applying the
"active super&&sinn" requirement; and (2) the differ«nt
conclusion reached by the ('nurt uf App«als by r»vi»v-
ing the tact» in light i&f' this standard did nut constitute a

rejectinn of the F I'C's factual findings.

O' Connor, J., joined hy Thomas. J., dissented, ex-
pr«ssing the v&ew that (1) the practical «fT«ct of th» ma-

) nrtty's mterpretation nf the "act&i e super& i»ion" rc-
quireiuent v, ould be tu diminish states' regulatory f)ex-
ibihty by eliminating "negative option" regulatnry
schemes such as those of the states in question, (2) liab&1-

ity under the antitrust la»vs should iii&t depend &&n hovv

»nthusiaticallv state nfficial» carried out their statutnry
duties, a circuinstance uier which regulated entities had
no cnntri&l; and (3) thc ma)ority's opinion offered n&&

guidance as to v, hat level uf'supervi»ion would suffice

LA&&&&&&4'ERS' EDITION HEADNOTES:

[*~~LEdHNI
J

RESTRAINTS OF 'I'RADF, MONOPOLIES, AND
L&NFAIR 'I'RADE PRA(.'TICES s»9. S

»tat«-ac & 1uli & mnt un& tv

Headnote: [1.«j [ I I3) [ I Cj [ I DJ

A state Iaw or regulati&ry scheme cannnt be the basis
for antittx&st immunity unless ( I) the state has articulat»d
a clear and affirmative policy to all&&v the anticoinp»ti-
tivc cimduct, and (2) the stat» prov&des actii e sup»r& !sion
otanticoinpetitive conduct undertaken by private actors;
thus, vvhile a state may not confer antitru»t immunity un

pr&vate per»uns by fiat, it may displace coinpetitiun w&th

activ» state supervision if th» di»placement is both in-

tended by th» state and implemented in specific details,
both «l«ment» of the above test inust be complied vvith,

'ind &lot nnly the clear artlculltion r»quirem»nt, a» ( I)
both elements are directed at insuring that particular an-

ticnmpetitiv» in»chamsms operate because nf a delib»-
rate and intended state policy, (2) meeting the clear art&-

culat&un requir«m«nt (a) shov s little inure than that the
state has not acted through inadvertence, and (b) cannot
alone insure that particular anticumpetitive conduct has
been approved by th«st;it». and (3) snl» reliance un the
clear articulatinn requirement vvill not allov the regula-
tory flexibility that states deem necessary, as states'
fre«d&&m of action vvill b» impeded if they risl triggering&

state-action immunity whenever they enter the realm of
econoimc regulation.

[**~LEdHN2]

RFSTRAINTS OF 'I'RADE, MONOPOLIFS. AND
LiNI. AIR TRADE PRA( 'I'ICI=S»»3 i
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state-action immunity —price fixing —title exami-
nation rates—

Headnote: [2A][2H J

I'arties claiming state-action immunity from thc fed-
eral antitrust laws where prices or rates are set as an ini-
tial matter by private parties, and remain in effect unless
the state chooses to exercise a veto, must show that state
officials have undertaken the necessary steps to deter-
mine the specifics of the price fixing or ratesetting
scheme, and the mere potential for state supervision is
not an adequate substitute for a decision by the state;
under this standard, there is no "active supervision" by
state officials, as would be required for the application of
state-action immunity, with respect to alleged horizontal
pnce fixing in two states by title insurance companies
which set uniform rates for title searches, examinations,
and settlements through privately established rating bu-

reaus, where (I ) in both states, the applicable regulatory
schemes allow rates filed by the rating bureaus with state
agencies to become ef'I'ective unless they are rejected by
state officials within a specified time, and (2) the poten-
tial for state supervision under this "negative option" rule
was not realized in fact, as (a) rate filings in those states
were at most checked for mathematical accuracy, while
some were unchecked altogether, (b) in one state a rate
fihng became effective despite the failure of thc rating
bureau to provide additional information requested by
state officials, and (c) m the other state, additional in-

formation requested by state officials was provided after
a lapse of 7 years, dunng which time the rate filing re-
mained in effect; therefore, a I'ederal Court of Appeals
errs in vacating, on state-action immunity grounds, a
Federal Trade Coinmission order which found that the
companies' conduct in the two states violated 5(a)(1) of
the I.ederal Trade Connnission Act (15 USCS 45(a)(J)).
(Rehnquist, Ch. J., and O' Connor and Thomas, JJ., dis-
sented from this holding. )

[~~~LEdHN3]

RESTRAINTS OF 'I'RAIJE, MONOI'OLIL'S, AND
IJNFAIR TRADF. PRACTICES I;9.5

state-action immunity -- active supervision —price
fixing—

Headnote: [3]

Under the doctrme of state-acuon immunity from
the federal antitrust laws, the purpose of the inquiry into
whether the state has actively supervised the anticompe-
titive conduct undertaken by private actors as to setting
of rates or prices is not to determine whether the state has
met some normative standard, such as efficiency, in its

regulatory practices, but to determine whether the state
has exercised sufficient independent judgment and con-

trol so that the details of the rates or pnces have been
established as a product of deliberate state intervention,
not simply by agreement among private parties; the
question is not how well state regulation works, but
whether the anticompctitive scheme is the state's own.
(Rehnquist, Ch J., and O'Connor and 1homas, JJ., dis-
sented in part from this holding. )

[~**LEdHN4]

APPEAL t]1339.5

rcvicw of I'ederal Court of Appeals —certiorari—

Headnote: [4]
'I'he United States Supreme Court —in reviewing on

certiorari a Federal Court of Appeals decision which (I )
ruled that title insurance companies engaging in hori-
zontal price fixing, through privately orgamzed rating
bureaus, of their fees for title searches, examinations, and
settlements, were entitled to state-action immunity from
the federal antitrust laws in certain states, and therefore
(2) vacated a Federal Trade Commission (I"I'C) order
holding that the companies' conduct violated 5(a)(1) of
the Federal Trade Commission Act (I"I'CA) (J5 USCS
45(a)(J))—need not determine whether state-action im-

munity applies to I"IC action under 5 of the FTCA,
where the FTC, though it has argued at other times that
state-action immunity does not apply in such cases, has
not asserted any superior pre-emption authority in the
instant matter.

[*~*LEdHN5]

APPEAL ss1692.3

remand —error ol law-

Headnote: [5J

I'he United States Supreme Court —in reviewing on
certiorari a Federal Court of Appeals' judgment vacating
a I'ederal Trade Commission (FTC) order which found
that title insurance companies had violated 5(a)(1) of the
Federal Trade Commission Act (l5 USCS 45(a)(J)) in

Arizona, Connecticut, Montana, and Wisconsin by set-
ting fees lor title searches, examinations, and settlements
through privately estabhshcd rating bureaus, as the Court
ol Appeals ruled that the companies were entitled io
state-action immumty from federal antitrust liability in
those states because the bureaus' rate filings were subject
to veto by state officials —will remand the case to the
Court of Appeals for re-examination of its determina-
tions with respect to Arizona and Connecticut, where (I)
the Supreme Court granted certioran to consider the
questions (a) whether the Court of Appeals was correct
in its statement of law and in its application of law to
fact, as to which question the parties confined their
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bnefmg to the regulatory regimes of Montana and Wis-
consin, and (b) whether the Court of Appeal» exceeded
its authority in departing from the factual findmgs made

by the Adnumstrative Law Judge and adopted by the
FTC as to the extent of state supervision, a» to v:hich the

parties focussed on the regulatory regimes of Connect&-

cut and Arizona; and (2) the Supreme Court held that (a)
the Court of Appeals erred in its interpretation of the
active-supervi»ion eleinent of' the»tate-action iinmunity
doctnne, and (b) the acts of the companies m Montana
and Wisconsin were not immune from antitrust liability.
(Rehnquist, Ch. J., and O'C'onnor and Thomas, JJ., dis-
»ented from this holding )

SYLLABUS

Petitioner I-ederal Trade Commission filed an ad-
inini»trative complaint charging respondent title insur-

ance companies with horizontal pnce fixing in»etting
fees for title searches and exammations in violation of »S

5(a)(1) of the Federal 'I'rade Commission Act. In each of
the four States at issue -- Connecticut, Wisconsm, An-
zona, and Montana -- umform rates were established by a

rating bureau licensed by the State and authorized to
establi»h joint rates for its meinbers. Rate filings were
made to the state insurance office and became effective
unless the State relected them within a specified penod.
The Administrative Law Judge held, inter alta, that the
rates had been fixed in all four States, but that, in Wis-
consm and Montana, respondents' anticompetitive activi-
ties were entitled to state-action immunity, as contem-
plated in Pztrler i. Brz»vn, 3l7 Ltg 34l, 8'7 E Ed 3l5,
63 8 Ct 307, and its progeny finder this doctnne, a

state law or regulatory scheme can be the basis for anti-
trust immunity if the State (I) ha» articulated a clear and

affirmativ policy to allow the anticompetitive conduct
and (2) provides active supervision of anticompetitive
conduct undertaken by pnvate actors. Caizfornza lfetazl
Ezqutzr Dealer». 4»sn. i' Mzdcal. 4lzzmznum, inc, 445 L' S
97, l05, ti3 L. Ed 2d 233, l00 5. Ct, 937. The Commis-
sion, which conceded that the first part of the test was

met, held on review that none of the States had con-
ducted sufficient »upervision to warrant immunity 'I he
Court of Appeals reversed, holding that the existence of
a state regulatory program. if staffed, f'unded, and em-

powered by lav:, »ati»fied the active»upervision re-
quirement. Thus, it concluded, respondents' conduct in

all the States wa» entitled to state-action immumty.

Held

1. State-action immunity i» not available under the

regulatory schemes m Montana and Wisconsm Pp.
632-640.

(a) Pnnciples of federalism require that federal anti-
trust laws be subject to»upersession by state regulatory

programs. Pzzrker, supra, at 350-352; Midcal, rzzpra;

Patrick v Burget, 486 LzS 94, l00 l Ed 2d 83, l08 8
Ct. l658. .~ideal's two-part test confirms that States may
not confer antitrust imnnmity on pnvate persons by fiat
Actual state involvement i» the precondition for immun-

ity, which is confened out of respect for the State's on-

going regulation, not the economics of pnce restraint.
The purpose of the actii e»upervi»ion mquiry is to dc-
terinine whether the State has exercised sufficient inde-

pendent Judginent and control »o that the detail» of the
rates or pnces have been e»tablished a» a product of de-
liberate state intervention. Although this immunity doc-
trine v:as developed m actions brought under the Sher-
man Act, the issue v'hether it applies lo Commission
action under the Federal 'I rade C'ommis»ion Act need not
be determined, smce the Commission does not assert any
superior preemption authority herc. Pp. 632-635.

(b) Wisconsm, Montana, and 34 other States cor-
rectly contend that a broad interpretation of state-action
immumty would not serve their best interests. The doc-
trme would mipede, rather than advance, the States'
freedom of action if it required them to act m the»hadow
of such immunity v;henever they entered the realm of
economic regulation. Insistence on real compliance with
both parts of the Mzdcal test serves to make clear that the
States are re»ponsible for only the pnce fixmg they have
sanctioned and undertaken to control. Respondents' con-
tention that such concerns are better addressed by the
first part of the ttdtdcal test misapprehends the close rela-
tion between Midcal's tv:o elements, which are both di-

rected at ensunng that particular anticompetitive me-
chani»ms operate because of a deliberate and unended
state policy. A clear policy statement en»urcs only that
the .'itate did not act through madvertence, not that the
State approved the anticoinpetitive conduct. Sole reliance
on the clear articulation requirement would not allow thc
States suff3cient regulatory flexibilit. Pp. 636-637.

(c) Where pnces or rates are initially»et by private
parties, sub)ect to veto only if the State chooses, the par-

ty claiming the iinmumty must show that state officials
have undertaken the necessary step» to deterinine the
specifics of the pnce-fixing or ratesetting scheme. I he
mere potential for state supervision is not an adequate
substitute for the State's decision. Thus, the standard re-
lied on by the Court of Appeal» in thi» case i» insufficient
to establish the requisite level of active supervision 'I he
Coinmission'» findings of fact demonstrate that the po-
tential for state»upervision v'a» not realized m either
Wisconsin or Montana. While most rate filing» were
checked for mathematical accuracy, some were un-

checked altogether Moreover, one rate filing became
eff'ective in Montana despite the rating bureau'» failure to
provide requested mformation, and additional mf'orma-

tion was provided in Wisconsin after seven years, during
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svhich time another rate filing reniained in cffbct. Absent
active supervision, there can be no state-action iinmunity
f'or what were otherwise private price-fixing arrange-
ments And state Judicial rcviesv cannot Bll the void. Sce
Patri&:h, .supra, ai I()&- JRE Tins C'ourt's decision in

S&&urf&&'rn. tfarar C'arriers Ra(&' C&&nfl. 'r&»«x Jn&s & C.'&urerf

5(are&i 4; I C.'!&'. 4h', 6'.& E F&J )&I 36, J()5 S. Cr 1222,
xvhtch mvolved a similar negative optlo&ii rcg&n&c, is Ilot
to the contrary, since it inv&&lvcd the question whether the
first part of the .11i&J&&af test xvas met. 'fhis case imolves
horizontal price tixing under a vag&ue imprimatur in form
and agency inaction in fact, and it sh&sutd bc read in light
ol' the gravity ot' thc antitrust offense, the involvement of
pris ate aciors throughout, and the clear absence of state
superv»ion. Pp. 63)-(&40.

'. I he ( ourt of Appe'ils should h;ive the opportumty
to recxuntinc its deteritlinations \\ ith respect to C onnect-
icut and Anzona in order to address whether it accorded
proper defcrcncc to the (.'oininission's factual findings as
t&& the extent of state super& ision in those States. P. 640.

COL&NSEL: Deputy Solicitor Cieneral V'allace;irgued
the cause f'or petitioner. With hiin on the bncfs &vere So-
licitor (icneral Starr, Ass»tant Attorney General Rill,
Robert A. I.ong Jr. , Jaincs M. Spears, Juy C. Shaffer.
Ernest J Isenstadt, Michael L. Antalics, and Ann Mule-
stcr.

John ('. C'hr&stic, Jr. , argued the cause for respondents.
V'ith him on thc hncf werc Patrick J. Roach, John I .
Graybcal, and David M. I.oster. '

A bncf' of' amici curiae urgmg reversal was
filed for the State of Wisconsin ct al. by James E.
Doyle, Attorney Cieneral ot V'isconsin, and Kc-
vm J 0'(.'onnor, Assistant Attorney Cieneral, J.
Joseph C.'urran, Jr. , Attorney Cieneral &&t' Mary-
land, and Robert N. McDonald and Ellen S.
('ooper, Assistant Attorneys (icncral, James H.
Evans. Attorney (icneral ol' Alabama, ('harles E
C'ole, Attorncv Cieneral of' Alaska, and James
Forbes, Assistant Attorney Gener;il, Cir;uit

Woods, Attorney Cieneral of Anzona, and Jcri K.
Auther, Assistant Attorney (icncral, Winston
Brv'a&it, Attonlcy 'Ciclieral ot Arkansas, and Royce
Cinffm, Deputy Attorney Cicneral, C'harles M.
Oberly III, Attorney (icneral of Delaware, Robert
A. Buttervv&srth, Attorney Gcn«ral ot' I. lorida,
Larry L'choHawk, Attorney C&eneral of Idaho, and
Brett T. DcLangc, Deputy Attorney (ieneral,
Hormic J. Campbell. Attorney General ot Ioxva,

and John R. Perkins, Deputy Attorney Cicncral,
Frcdenc J. C:owan, Attorney Cicneral of Ken-
tuckv', and James M. Ringo, Assistant Attorney
(ieneral, William J Ciuste, Jr, Aiton&cy Cieneral

of Louisiana, and Jesse James Marl s und Atmc I=.

Ben&&it, Assistant Attomevs (icneral, lv1&chucl E.
('arpentcr, Attorney Cieneral of Mumc, and Ste-
phen L. Kessler, Deputy Attorney Cieneral, Scott
Harshbarger, Attorney Cieneral ot Massachusetts,
and (ieorg&e K. Weber and Thomas M. Alpcrt,
Assistant Attorneys (ieneril, I. rank J. Kellcv,
Attorney (ieneral ot Michigan, Hubert Il.
Humphrey III, Attorney Cieneral ot' Minnesota,
Mike tv1oore, Attorney Cieneral of Mississippi,
Mare Racicot, Attorney (iencral of' Montana,
Frankie Suc Del Papa, Attorney Cicneral of Ne-

vada, Jolm P. Arnold, Attorney General ot Nesv

Hampshire, ('harles 'T. Putnam, Senior Assistant
Attorn&. y Ciencral, and Walter L. Maroney, As-
sistant Attorney (icncral, Robert J. Dcl Tufo. At-

torney Cieneral of Ncxv Jersey, and Laurel A.
Prie«, Deputy Attoniey (iencral, Robert Abrams,
Attorncv Cienerul ot Ncw York. Jerry Boone, So-
licitor Cielieral, and George K. Sampson and Ri-
chard Schxvartz, Assistant Attorneys Cieneral,
Lacy IJ. Thornburg, Attorney Cicneral of North
Carolina, Juiiics ('. (iulick. Special Deputy At-

torney Cicncral, and K. D. Sturgis, Assistant At-
tornev (iciicral, Nicholas J Spacth, Attorney
Cicncral of North L)akota, 'md David W. I lucy,
Ass»tant Attorney Cicneral, I ce Fisher, Attorney
Cieneral of Ohio, and %tare B. Bandman, Assis-
tant Attorney (ieneral, Susan B. Lovmg, Attorncv
(ieneral of'Ol'lahoma, und Jane I=. Wheeler, A»-

sistant Attorney Cieneral, Frnest D. Preatc. Jr. ,

Attorney General of' Pennsylvania, 'I homas L
Welch, C'hief Deputy .&s ttorncy Cieneral, and C:arl

S. Hisiro, Assistant Glucf Deputy Attorney Cien-

eral, James E. O'N&nl, Attorney Cienctal of'Rhode
Island, and Fdinund F. Murray, Jr. , Special A»-

sistant Attorney General, Charles VV. Rurson,
Attorney Cieneral of Tennessee, Jolm Knox Kal-
kup, Solicitor General. and Perry A, (:.raf't, Dep-
uty Attorney C&eneral, Dan Morales, Attorney
(ieneral c&f Texas, Will Pryor. First Assistant At-

tomcy General, Mary I . Keller, Deputy Attorney
Ciencral, and Mark Tobey, Assistant Attorney
(ieneral, R. Paul Van Dam, Attorney Cieneral of
Lltah, Jcf'frey I . Amestoy, Attorney Cien ral of
V'ermont, and Cieoffrey A. Yudien, Assistant At-

torney General, MarySuc Terry, Attorney Cien-

eral of'Virginia, Kenneth O. Eikenberry. Attorney
Cicncral of Washington, and (.'arol A. Smith, As-
sistant Attorney (ieneral. Mano J Palurnbo, At-

torney General ot' West Virginia, and Donald L.
Darling, Deputy Attontcy Cieneral, and Joseph R.
Mexcr, Attoritcy (iencral of Wvommg.

Bnefk ot' amici cunae urging affirmance
were tiled for the State ot California ct al. by Da-
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niel I=. I.ungrcn, Attorney General of C'alifornia,
Roderick I . XVal»t&&n. C'hicf Assistant Attorney
Cieneral, and 'I h&&rnas I=. C)ede, Special Assistant
Attorn&. ) Ciencral. Ciale A. Norton, Attorney
(iLI)cial of Coloftido, Doii itcnbcrg, Attorney
Cieneral of Nebraska. and Mark &V Harnett, At-
torney Oeneral of South Dakota; fior the Amcn-
can Insurance As»ociation et al. by John E. No-
lan, Craig A Hemngton. James fl. Hradner, Jr. ,
'I hcresa L. Sorota, and Patrick J. McNally; for
I-larth1rd I.irc Insurance C:o et al by Stephen M
Shapiro, Mark I. I cvy, Andrew J. Pincus. and

Roy 1. Englcrt, Jr. ; and I'or the National C'ouncil

on CL)mpcn»ation Insurance by Jerome A. Hoch-
berg and Mark E. Solomon».

Hriefi of amici curiae werc tiled for the
American Land Title As»ociation by Philip Il
Rudolph and James R Ivlaher; and for the Penn-
sylvania Electric Associatit&n by Jeffrey II. 11&&w-

ard.

,IUDC'FS: KLNNL'DY, J., dclivcrcd thc oplllloil of the
Court. In which )VHITE HI.A(JKMIIN, STEVENS,
SCAI IA, and SOLITER, JJ., Joined. S('ALIA, J., filed a
concurring opinion, poit. p. 640. REIIN(JUIST, C'. J.,

I)led a dissenting opinion, in which 0'( ONNOR and
'I'I IOMAS, JJ., )oined, post, p. 641. O'C'ONNOR, J. , filed
a diisenttng opimon, in vvhich 1 klOMAS, J., joined,
post, p. 646

OPIlv)ION HY: KI=.NNI'. DY

OPINION

[*624] [***41
&

[**2)7—] JUSTIC'. L Kl V-
NEDY delivered the opinion of the C:ourt

[**~LEdlIR I A] [ I AJ [**~I.l:.dIJR A] [2A]'I'IIL

Federal Trade ('ommission filed an administrative com-
plaint against iix of th» Nation'i largest title iniurance
[*626] compames, allegmg honzontal price fixing in
their fees for titl» searcllci aiid title exailliiiatioil». Otic
company settled by consent decree, while tive other
firms contmuc to conteit the matter. The ('oinrniiiion
charged thc titlL companies vvith violating»s 5(a)1 I) of
the I'cdcral 1 rude ('ommission Act, 313 Stat. 719, I 3 I

'

C' i' 4)(c&I(I), which prob)b)L» "unfair methods of
competition in or affect)ng commerce. " Onc of the prin-
cipal del'enscs thc compamei assert is itate-action im-

mumty from antitruit prosecution, ai contemplated in the

line of caiei beginning ivith Pa)I(r i. I3ro)vn, 31 C'. S
341, P3? 6, Fcl. 315, 63 .S C'I 3(1; (19431. 'I'he Commis-
sion re)ected thi» defense, In rc TIco) TIII( Inn C'o, 11'
F I' C: 344 (19S()), and the fi)i nl»»ougllt I evlew III

[~*2)73] the United States C:ourt of Appeals for the
'I hird (.'ircuit. Ruling that state-action iminunity wai
availablL under the state regulatory schemes in question,
the (.'Ourt of Appeal» reversed. JZZ F 'd IIZ' (I99II.
SVe granted ccrtiorat e JOZ L .S &SI)6 (I ()()II.

'litle insurance is th» buiiness of insurmg the record
title &&f real property for persons w)th some interest in the
eitatc, mcluding owner», occupiers, and lenderi. A title
iiisuitiiicc policy msure» against cert&»n losses or damag-
es iuitaincd by reason of a defect in title not shown on
the policy or title report to which it referi. Before issuing
a title insurance [*626] policy. the insurance company
or one of it» agents performi a title iearch and eiamina-
tion. Thc search pr&&duces a chronological list of the pub-
lic document» in the chain of title to the real property.
'I'hL Lxamination is a critical analysis or mterpretation ot
thc condition &&f title revealed by thc documents di»-

closed through this search.

The title search and exanunatic&n are ma)or compo-
nents of the msurance company's services. There are
cert;iin variancci tr&&m State to State and from policy to
policy. but a brielsuininary of the luncti&&ns performed
by thc title companiei can be given. The iniurancc com-
paniei exclude [*~*41kt] from coverage defccti unco-
v&.red during the search; that i», th» msurers conduct
scarchcs in order to inform thc insured and to reduce
their own liability by identifying and excluding kn&)wn

n»k». 'lite insured» protected trom»ome losses resulting
I'r&&m title defect» not discoverable from a search ot the
public r&.cordi, such as forgery, mi»sing heirs, previous
miirriages, impersonation, or confusion in names. 'I hey
arc protected also against errc&rs or rmital es in the search
and exammation. Negligence need not bc proved in order
to recover. Title m»urancc alio includes the obhgatloil to
defend in the eicnt that an insured is sued bv' reason of
some defect w, ithin the scope &&I' the policy'» guarantee.

The title insurancL mduitry earned 3) 1.36 billion in

gros» revenues In 19)32, and resp&&ndenti accounted tor
67 percent of that amount. I=our of respondents are the
nation's largeit title insurance companiei: Ticor Title
Insurance ('o. . with 16 s percent ol th«market: ('hicago
Title Insurance (:o., w)th 12.8 percent; Ix)wycr» Title
Insurance C:o., with 12 percent; and SAI. FC'O Title In-

»urance C'o. (noiv operating under the name Sccunty
Union Title Insurance (.'O. ), with 10.3 percent. Stewart
Title Ciuarantee C'o. , ivith». 4 pere&. nt of the market, is
tile coillltfv'» clglith lafgL'»t title llliilfcf, w'ith a»tfong
poiiti&&n in thc ')Vest and Southivcst. App to Pet. for
C'. Crt. 146a.

627] The C'ominiision issued an adimmitrative
conlplalIII lil I 9)3». Hof'lao)Ital pl'Icc flxiiig wxi» allcgcd iii
tlleic tefnl»;
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"'Respondent» have agreed on the

prices to be charged I'or title search and
exammation serv&ces or settlement ser-
vices through rat&ng bureaus m var&ous

states. Examples of states &n which one or
more of the respoiidents have fixed prices
w&th other respondents or other competi-
tors for all or part of their search and ex-
amination services or settlement services
are Arizona, Connecticut, Idaho, I ouisi-
ana, Montana, New Jersey, Neve Mex-
ico, New York, Oh&o, Oregon, Pennsyl-
vania, Wisconsin and Wyom&ng.

'" 112
F. T. C'. at 346.

The Commission did not challenye the insurcrs' practice
of settmg un&form rates for insurance agamst the r&sk of
loss froin defective titl&.s, but only the practice of setting
uniforin rates for the title search, examinat&on, and set-
tlement. aspects of the business wh&ch. the (.'ommissinn

alleges, do not involve insurance.

Before the Adm&mstrat&ve I.aw Judge (ALJ), res-
pondents defend&. d aga&nst liability on three related
grounds. First, they maintained that the challenged con-
duct is exempt from antitrust scrutmy under the Mc('ar-
ran-Ferguson Act, 59 Stat. 34, 15 U. 9 C. x&' 1012((&),
v, hich confers antitrust immunity I**2174J over the
"business of &nsurance" to the extent regulated by state
la&v. Second. they argued that their collect&ve ratemaking
act&vit&es are exempt under the &Va&'rr-Penn&'ng(&rn doc-
tr&ne. wh&ch places certain "joint efforts to influence pub-
1&c officials" beyond the reach of the ant&trust laws. .41(n&

If&or/'erx &. P&nntngtnn, 3)(l L'.5 657, 670, 14 L Ed Zd

626, ((5.9 C't 15(35 (1965); Eastern Ra&(r(&ad Prestd&'nts
C' an/er«n&e i &V&&& rr )f&&tt&r Fr&i&&)&t, lnr, 365 US 127,
1 36, 5 L Ed Zd 464. &31

&' ('t 523 (1961). Third, res-
pondents contended their activities are ent&tied to
state-action immunity, which pernuts anticoinpctitivc
conduct &f authorized I**~419~ and supervised by
state officials. '. ice Ca(i(i&rnta 1(&'ta&/ Lt(u&tr T)calcrx
.4&vn &. &Iftdea(, 4lumtn&tm, ln&, 445 L .'&'. 9?, 63 L Ed.
Zd 233, 100 5 Ct &)37 I~6213J ((9(30); 1'ar('er
Bra&&n, 317 U5 341, (37 L Ed 315, 6.3 .S C't, 3((7
U943). App. to Pet. for Cert. 21ga. As to one State.
(Jh&o, respondents contended that the rates for t&tie

search, examinat&on, and settlement had not been sct by a

ratmg bure&au.

T&tie insurance company rates and practices in 13
States were the sublect of the m&tial complamt. Hefore
the rnatter was decided by the ALJ, the Coinmission de-
clined to pursue its complaint v;ith regard to tees m five
of these States: Louis&ana, New Mexico, Nev York.

Oregon, and Wyonung Upon the recoinmendation of the
ALJ, the (.'o&nmisston did not pursue its complaint with

regard to fees m tvvo add&t&onal 'itates, Idaho and Ohio.
Th&s left six States in which the ('ornmission found ant&-

trust violations, but in two of these States, New Jersey
and Pennsylvania, the Commission conceded the issue
on wh&ch certiorari was sought here, so the regulatory
reyimes in these two States are not before us. Four States
remain in which violations were alleged: Connecticut,
Vtisconsin, Ar&zona, and Iv1ontana.

I'he ALJ held that the rates for search and examina-
tion services had been fixed in these four ', itates. For
reasons we need not pause to examine, the ALJ reJected
the Mc(.'arran-I crguson and &V«err-P& nntngtan defenses.
'I he ALJ then turned his attention to the question nf
state-action immumty. A summary of the ALJ's exten-
sive findings on this point &s necessary for a full under-
standmg of the dcc&sions reached at each level of the

proceed&ngs in the case.

Rating bureaus are pr&vatc entities organized by title
insurance companies to establ&sh umform rates for their
members The ALJ found no evidence that the collective
setting of' tttle msurance rates through rating bureaus is a

way of poolmg r&sk &nformat&on. Indeed, he found no
evidence that any t&tie insurer sets rates accordmg to ac-
tuar&al loss experience. Instead, the ALJ found that the
usual practice is for ratmg bureaus to set rates accordiny
to prof)&&ability studies that focus on the costs of con-
ducting searches and examinations. L'niform rates are
set notwithstatiding dif'f'erenccs in I*6 9J effI&cicnc&es

and cost» among ind&vidual inembers. App, to Pct. f'or
Cert. 1133a-1f34a.

The ALJ descnbed the regulat&&ry regimes for title
insurance rates in the four States still at issue. In each
one, the title insurance rat&ny, bureau was licensed by the
'. itate and authonzed to establish lo&nt rates for its mern-
bcrs. Each of the four States used what has come to be
called a "negative option" system to approve rate filings
by' the bureaus. I'nder a negative option svstem, the rat-

mg bureau filed rates for title searches &and title examma-
t&ons &vith the state &nsurance off&cc. 'I he rates became
eff'ective unless the .itate re)ected them &vithin a specified
per&od, such as 30 days. Although the negat&ve option
system provided a theoret&cal mechanism for substant&ve

review, the AI.J determined, after mal ing deta&led fmd-

&ngs rcgardmg the operation of each regulatory regime,
that the rate f&lmgs were sub)ect to nun»nal scrutmy by
state regulators.

In Connect&cut the State Insurance f)cpartment has
the authority to aud&t the ratmg bureau and hold hearings
regarding rates, but it has (**~420J not done so. The
('onnect&cut rat&ng bureau f&led only two malor rate in-

creases, &n 1966 and m 19131. I'he circumstances
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[**2175J behind the 1966 rate increase are sntnewhat
obscure. The ALJ lnund that the Insurance Department
asked the rating bureau to submit additional mforination
Iustifying the increase, and later approved the rate in-

crease although there is nn evidence the additinnal in-

formation was provided. In 1&IIII the C'onnecticut rating
bureau filed I'or a 20 percent rate increase. The factual
background I'&ir this rate increase is hetter developed
though thc testimony was somev hat inconsistent. A state
insurance official testified that he reviewed the rate in-

crease with care and discussed various components of'

the increase with the rating bureau. The same official
testified, hov ever, that he lacked the authortty to ques-
tion certain expense data he considered quite high. Id. , u(
Ik 9a- I 9 5 a.

[~630J In Wisconsin the State Insurance C'ommis-

sioncr is required tn exainine the rating bureau at regular
intervals and authorized to reJect rates through a process
of'hearings Neither has been d&3ne. The Wisconsin ratmg
bureau made maJ&1f rate filings in 1971, 1981, and 1982.
'I he 1971 rate filing was approved in 1971 although
supporting justification, which had been requested by the
State Insurance C'ommissioner, was not provided until

197g. The 1981 rate tiling requested an 11 percent rate
mcrease. The increase v, as approved after the nIT&ce of
the Insurance Commissioner checked the supportmg data
for accuracv. No one m the agency inquired into insurer
expenses, though an official testified that substantive
scrutiny &vould not be possible without that inquiry. The
1982 rate increase received but a cursory reading at the
oflice of the Insurance (.:ommissioner. The supporting
materials were not checked for accuracy, though in the
absence of «n objection by the agency, the rate increase
went into effect. Id, cr( I96a-200a.

In Artzona the Insurance Director was requ&red to
examme the ratmg bureau at least once every five vears.
It vvas not done. In 1980 thc State Insurance Department
announced a coinprehensive investigation of the ratmg
bureau. It v, as not conducted. The ratmg bureau spent
most of its time justifying its escrov; rates. Following
conclusion in 19[I I of a federal civil suit challenging thc
Joint fixing of escrow rates, the rating bureau vrent out of
business without having made anv maJnr rate filings,
though it had proposed minor rate adJustments. Id. , cc(

200a-205a

In Montana the rating bureau made its only maJor
rate filing in 1983. In connection with it, a representative
nf the rating bureau met v;ith official» of the State Insur-
ance Departinent. Ile was told that the filed rates could
go into immediate effect though I'urther profit data would
have to be provided. 'I'he ALJ I'ound no evidence that the
additional data were 1'urnished. Id, u&2lla-214a

[*631J To complete the background, the ALJ ob-
served that none of the rating bureaus are now active.
The respondents abandoned them between 1981 and
19115 in response t&3 numerous private treble-damages
suits, sn hy the time thc Commission filed its formal
cnmplamt m 19115, the rating bureaus had been disman-
tled. Id. , ur I95a, 200a, 205a, 20[la. The ALJ held that
the case is not moot, though, because nothing «nuid
preclude respnndents from resuming the conduct chal-
lenged by the Commission. Id. , at 246a-247a. See L'ni(cd
Scute& i. II. 'I; [***421J Gcccnc Co, , 345 Cl S 629,
632-633, 9! I I cl l 303, !3 S Cc 894 ('I 953l

[~~*LEdIJRI BJ [IHJ 'I hese factual deteiminations
established, the ALJ addressed the tvvo-part test that must
be satisfied for state-action immunity under the antitrust

33 I: 4 . . Mtd Cddl ''I 445&'.SD.:,-„&3, .

I SI. ',I .33 IOIIS I .t'3. IISSI)I A.t. r I 4—
latory scheme cannot be the basis for antitrust iminumty
unless, first, the State has articulated a clear and aflirtna-
tive policy to allovr thc ant&competitive conduct, and

secnnd, the State provides active supervision of anti-
competitive conduct undertaken by private actors. Id. ,

ccc l05. The Commission havmg conceded that the first
part of the test &vas satisfied in the four States still at is-
sue, the immunity question, begmmng with the hearings
before the ALJ [~~2176J and in all later proceedmgs,
has turned upon the proper interpretation and application
of .I(&dc&if's active supervisinn requireinent. 1'he AI J
found the active supervision test was met m Artznna and
Montana but nnt in Connecticut or Wisconsm. App. to
Pet, for C'ert. 248a.

On revie&v of the ALJ'» decision, the Coinrnission
held that none of the four States had conducted sufficient
supervtsion, so that the title compaiues were not entitled
to iinmunity in any of those turtsdictions. Id, ui 47a. The
Court nf Appeals for the Third Circuit disagreed with the
Commission, adopting the approach nt the First C'ircuit

in .&,'&«Fsngdccnd .44&3(&33 kcc(c' IJ&ccccc&c, Inc v F'IC, 9(ik
I'2d I064 (I 9900 v hich [*632J had held that the ex-
istence of a state regulatnry program, if staffed, funded,
and empowered by lav;, satisfied the requirement of ac-
tive supervision. Id, ccr I0!I. Dnder this su&ndard, the
C'. nurt of Appeals for the Third C'ircuit ruled that the ac-
tive state supervision requirement vvd&s met in all four
States and held that the respondents' conduct v, as entitled
to state-action imrnumty in each of them. 922 I'2d ac
I I40

We granted certiorart to consider two questions:
First, whether the 1hird Circuit vras correct in its state-
ment of the Iraxv and in its applicatinn of lav, tn fact, and
second, whether the Third Circuit exceeded its authority
bv departing from the factual findings entered by the
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ALJ and adopted by the C:omrnission. Before this Court,
thc part&cs has« conf&ned the&r briefing on the first uf

these questions to the regulator regimes of W&scons&n

and Ivfontana, and focused on the regulatory regimes uf
C'onni:ct&cut and Arizona &n br&ef&ng on the second ques-
t&on. Wc now reverse the Court ot'Appeals under the first

question and remand for further proceedings under the
second.

The preservat&on of thc frcc marl'et and nf a system
of Iree enterprtse without price fixing ur cartels ts essen-
tial to economic freedom. C'ntttd. %tati» i. Iopto. qxro-

&tates Inc. , -/06 C'. .S. 6&26, 6/0, 31 / Bd. 'd 6/s,
C'1 I/26 (/o?2), A national policy ot »uch a per&asive
and tundamental character &» an essential part nf thc

ecunum&«and Ii.gal system w&th&n uh&ch thi: separate
States adrmmster the&r oun laws for the protect&on and

advancement of their pcoplc. Contmued enforcement of
thc national antitrust pol&cy grants the States more free-
dom. nnt less, &n dccid&ng whether tn»ub)cct d&screte

parts of theeconomy to additional [**~422] regula-
t&ons and controls. Ag&iinst this background, in Parker i.

Br&)u n, 31 /I B 3-/I, F/z I. F c/ 31 s, 63,S. C't 30?
(/&)431, we upheld a state-»upcrv&sed, mark«t »haring

scheme a& a&nst a!iherman Act challenge. We anniiunccd
thc doctt&ne that fi:dcral ant&trust laiv» are sublect tu su-

per»ession bv state regul&itory [~633] prograins. Our
decision v, as g&rounded in principles nf federalism. Id, at
) 10-3 $2

[~**1.l-:d) IR I C']
[ l C']The principle of freeduin of ac-

tion tor the States, adopted to foster and preserve the
fcdcral system, cxpla&ns thc later cvnlut&nn and appl&ca-

tion of th» Parhet doctrme in our dec»&on» &n,W&dr&&i,

»&0)ra, and Patrit h i. Bitrget, 4h'6 /IB &)4, 100 L. Ed 2d
h'3, 10h' h' Ct 16)h /It)h'h') In .Iftd&a/ wc &n&al&dated a
(:alif'orn&a statute forb&ddmg l&ccnsees in the wine trade
to sell belnu' prices sct by thc prnduccr There ue an-

nounced the tuo-part te»t applicable to inst mce» where

prtvate parties partic&pate m a prtce-f&xmg reg)ime. "I irst,
thc challcng&cd rc»traint inust bc one cli arly articulated
and affirmat&vcly expressed as st.ite policy; second, the

pol&cy must bc act&vely supervised by thc State itself"
44 ( /. '.S. &1t 106 f&ntert&&11 illlotatloll mark» omitted).
&II&dial confirins thagwhife a State may not confer anti-

trust immunity on pri1at«pi:rsons by f&at, &t may d&»place

compet&t&on vvith act&ve state sup«tv is&on &f the d&s-

placcmcnt &s both intended by the!itate and implemented
in its»pec&fic deta&ls. Actual state involvement. not de-

ference to private pricc-f&xing arrangements under the

g&eneral ausp&ci:s of »trite )as', i» the precondit&on for 1111-

mumty from I'ederal law. Immunity &s conf'erred out of
[**2177] respect tnr ongo&ng reg&ulat&on by the State,
not out of respect tur the econom&cs of prtc«rcstra&nt. In

,If/dial wc found that the mtent to restr&a&n prices was
expressed with sufficient prec&»&on so that the first part of
the test was met, but that th» absence uf »trite partic&pa-

t&nn in the mechanics of thc pr&cc posting uas so appar-
ent that the rcqu&rement uf;ict&ve superv&s&on had not
been niet. IB)d.

I'he rat&onal» was furth«r «laboratcd m Patrich v.
Bitrgt t. In Patt tt h &t had been alleged that pr&matc physi-
c&ans part&c&pated &n the State'» peer rev&ew system in

order to injure or dc»troy competition by denying hospit-
al privileges to a phys&c&an who had begun a competing
clmic. We referred to thc purpose ol preservmg the
State'» own adm&n&strat&ve [*634] policies, as distinct
from alfuwn&g priv&ate parties tu f«)reclu»e cu&i&petit&on, in

the tollo1ving passage:

"'I'1&c act&vc sup«tv &s&on requ&rcment

stems from the recngn&t&nn that where a

private party i» engaging &n the ant&corn-

petitive activity, there &s a real dang)cr that
he 1» &acting to fill ther' 111» ou'il ili'tel «sts,
rather than the governm«ntal mt«rests uf
thc State. . . . The requirement &s designed
to ensure that thc state-action ductrtne
w&lf shelter only the particular anticoinpe-
titivc acts nf prt1ate part&es that, m the
)udgment ot the St.ite, actually further
st&ite regulatory policies. To accomplish
th&s purpose. the active superi&»&on re-

qu&rcment mandates that the St.ite exer-
c&sc ult&mate control over the challenged
ant&competit&ve conduct. . . 'I he mere
presence of some state involvement or
monitortng docs not suff&ce . . Thc ac-
t&ve supcrv&sion prong of the, hi&dna/ test
requires that state [***42) ] nffic&al»

have and exercise pouer to rev&eu parti«-
ular ant&compet&t&1e acts of pr&vate part&es

and d&»appro1e those that fa&l to accord
u&th state Policy. Abs«nt such a prograin
of supe&«&s&nn. there i» nn realistic assur-

ance that a private party's anticoinpet&t&ve

conduct promotes state pohcy. rather than

mcrcly the party'» &nd&1&dual interests"
4h'6 U5 at /0(t-101 linternal quotation
Il&ark» and cit&itioiis om&ttcd).

Because the particular anticompct&t&ve conduct at issue &n

P&ttrt& h. had not been superv&sed bv g)uvcrninental actors.
we dec&ded that the actions of the peer rev&cw comm&ttee

were nut ent&tied to st.ite-action &mmun&tv. Id, &it 106.

[~*~LEdHR3] [3]Our dec&»ion» make clear that the

purpose of the act&1e sup«rais&on &nqu&ry &s not to detcr-
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mine whether tl)e State ha» met some normative stan-
dard, such as etticiency, m its regulatory practices. Its
purpose i» to determine whether the State has eserci»ed
sufficient mdependent )udginent and control so that the
detail» of the rates ur pnces have been established as a

product uf deliberate state intervention, nut [*635J
»implv by agrecilietlt illiioilg pi'lvate parties. Mucll as 111

causation inquiries, the analyst» asks whether the State
has played a substantial role m detertnn»ng the specifics
uf thc economic policy. The question is nnt hnw well
state regulatinn works but whether the anticompetitive
scheme is th» State's uwn,

[***LEdHR4] [4]Althuugh the pomt bears but
brief mention, we observe that our prior cases considered
state-action immunity against actions brought under the
Sherman Act, and this case arises under the 1.'ederal

Trade Cominissiun Act. The Conmiission has argued at
other times that »tate-action immunity does nut apply to
Coiililil»»loll iictloil ulider ) 5 of the Federal Trade
Commission Act, l5 O' S C is 45. See I) S Bureau of
Coiisumer Protection. StafT Report to the 1.'ederal 'I'rade

Conunissiun on Prescription Drug Price Disclosures.
Chs. VILH) and LC) (1975); see also Note, The State Ac-
tion Exemption and Antitrust I='nforcement under the
Federal Trade Commission Act, 89 Harv. L. Rev. 715
[1976).A leading treatise has expressed its skepticism of
this vicvv. Sec 1 P. Arccda A D. 'Iurner. Antitrust L'iw
P218 f1978). We need nnt determine v:hether the anti-
trust statutes can be distingui»hed un this basis, because
the Commission does not assert any [**2178] superior
pre-emption authority in the in»tant rnatter. We apply uur

pnor case» to the one before us.

[***iEdHRLDJ [1DJRespondent» contend that

principles uf federalism )ustify a broad interpretation of
state-action immunity. Lint there is a pnv, erful refutation
of their s iewpoint in the briefs that were filed m this
case. IheState of Wisconsin, )oined by Montana and 34
other States, has filed a brief as amtcr cttnae on the pre-
cise pumt. These States deny that respondents' broad
imrnumty rule would serve the States' best mterests. We
are in agreement with tlie (ttalct sul&mls»lon.

It the State~ must act in the shadow ol' state-action
iminunity whenever they enter the realm of econumic
regulation, then our doctrine v, ill ttnpede their freedom
ot action, not advance it The fact of the matter is that the
States regulate [*636J [***424J their economies in

many ways nnt incnn»i»tent with the antitru»t laws. Fnr
example, Oregon may provide for peer reviev, by its

physicians vvithout approving anticompetitive conduct by
them See Patt ttk, 48tS 0'S at ?05 Or Michigan may
regulate its public utilitie» without authunztng monopo-
lization in the market fur electrtc light bulb». See Cantor

De(rat( Edtxatt Ca, 428 US 5r 9, 59tS, 49 L E'd 2tl
?l4l, 9ts S Ct 3l?0 (l92(&l. So we have held that

state-action immunity i» disfavored, much as are repeals
by implication Lafct&ette i I oatxtantt Pa;ier 8, Ltght
Ca, 435 L'S 389, 398-39tl, 55 l. . Ed 2d 3(i4, 9?I S. Ct
?l23 (?qzb). Hy adhering m most cases to fundamental
and accepted assumptions about the benefits of coinpeti-
tion vvithin the tramev, ork of the antitrust laws, we m-

crease the States' regulatory 11exibilitv.

State~ must accept political responsibility for actions
they mtend tn undertake. It is quite a different matter,
however, for federal law tu compel a result that the
State~ do not intend Lint tor which they are held tn ac-
count. Federahsm serves tu assign political responsibili-
ty, not to uLiscure it. Neither Lederali»m nor political re-

sponsibility i» well served by a rule that essential riatiun-
al policies are displaced by state regulatiun» intended to
achieve more Ltntited ends. For States which do choose
tn di»place the free market with regulation, uur m»istence
on real compliance with both parts of the. L(idea( test v, ill

serve tu make clear that the State is responsible fnr the
price fixing it has sanctioned and undertaken to cuntrol.

Respondents contend that these concerns are better
addressed by the requirement thiit the States articulate a
clear poltcy to displace the antitrust lav, s v, ith their nwn
form» of economic regulatiun, I hi» contention nusap-
prehends the i;lose relation between, If(deal'» two ele-
ments. Both are directed at ensuring that particular anti-
cnmpetitive inechani»ins operate Liecau»e of a deliberate
and intended state policy. See Patrick, .&uptct at l00. In
the usual case, )4tdca?'» requirement that the State arti-
culate a cle'tr policy»husvs little inure than that the State
has not acted through inadvertence; [*63 ] it caniint
alone ensure, as required by our precedents, that particu-
lar anticumpetitive conduct has been approved by the
State. It seems plain. moreoser, ttt light nf the am(et t.u-

riae brief to which we have referred, that sole reliance on
thc requirement of clear articulation will not alluu the
regulatory t1exibility that these States deem necessary
For States whu»e ob)ect it is to benefit their citizens
through regulation, a broad doctrme ot»tate-action im-

munity may serve as nothing more than an attractive
nuisance in th» econumic sphere. To oppose these pres-
sures, sole reliance on the requirement uf clear articula-
tion could become a rather meaningless furmal con-
straint.

In the case before us, the Court of Appeals relied
upon a formulation of the active supervision requirement
articulated by the First Circuit:

"'Where . . [**2179] the state' s

program is in place, i» staffed and funded,
grants to the state official» ample pov'er
and the duty tn regulate pursuant to de-
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c fared standards of [***425] state pol-
icy. is cnforceablc in the stat»'s courts,
and demonstrates some basic level of ac-
tivity directed toxvards se»ing that thc
private actors carry uut the state's policy
and nut simply their o«n policy. more
need nut be»stablished. "' ()'' F2'd at
1136, quoting rge«England Rioter Rate
I)ur&au, Inc i. F7'C', 90R F dd at 1071.

state regulatory revi»xv m &Visconstn and Montana. ac-
tive state supervision did nnt occur In the abs»ncc of
actii» super»(sion in fact, there can bc nu stat»-action
immunity for what were other«ise private price-fixing
arrangmncnts And as in P&ttrt&la the availability of state
judicial review could nut fill th» void 13ecause of th»

stat» agcncics' limited rnlc and [*639] participation,
state Juiflclill i'eviexv was lik»v'»e limited. Se» Patri»I&!

466 L'.\' at 103-10.$.

Has»d on tins standard. the I bird C:ircuit rul»d that the

active supcrvisinn requirement «as met in all four States,
and held that the respond»nts' cunduct xvas»ntitled to
state-action immunity from antitrust liability. 9"F 'd
&a 1140.

[~**LEdf IRISH] [2H]While m theory the st;uidard ar-
ticulated by the I. irst ('ircuit might b» applied m a man-
n»r consistent «ith our prcccd»nts, it seems tn us insuffi-
cient to establish the requisite level of acti»» supervision.
I he crit»na s»t forth by the I-irst Circuit may h&ave some
relevance as the beginning [*63)t] point of the actiie
state superi(stun tnqutr&. but the analysis cannot »nd
there. &Vhcrc pnccs or rates are s»t as an initial matter by
private parties, subject only to a veto if the State chooses
to exercise it. tile party Clalfnlng tll» llllllluill'ty Iiiust
slioxv that stat» off(et&als have undertaken th» necessary
steps to d»tcrimnc thc specifics of th» price-ftxtn&g& or
ratesetting schcm». 'I'h» incr» putential for state supervi-
sinn is nnt an adequate substitute fnr a decision bv the
Stat». Under thea» standards, ive must conclud» that
there was no active supervision m either NVtsconstn or
M i!11t i if i a

Respondents point out that in Vi'tscunstn and Mnn-

tiina the rating& bureaus filed rates ivith state agencies and
that in both States the so-called n»gative option rulc pre-
&;tiled. I'he rates became cffccuve unless they «crc re-
J»cted ivdthin a sct time. It is said that as a matter of la«.
m thos» States in&action signified substantive approvaf.
This proposition cannot be reconciled, hoivever, v ith th»

detail»d findings. entered by thc ALJ and adopted by thc
Cnmmission, which demonstrate that the potential for
slate super» isiun ivas not realtzed m fact. 'I'he AI.J
found, and the ('ommissiun ag&rccd, that at must the rate
filings «ere checked for mathematical accuracy. Some
»ver» unchecked altogether. In Mont ill(i, &i 1&ite filing bc-
cam» ef'I'ective despite thc failure of the rating bureau to

provide additional requested mforlll&ltli!(1. Ill 'iVisconsin,
additional inforinatiun ivas provided after;i lapse of'

seven vears, during «hich time thc rate filing remained
in effect. Th»se findings are fatal to respondents' at-

tempts tn portray thc state regulatory regimes as prox id-

mg the necessary component of active supervision. The
fmdings demonstrate that, «hatexer the potential for

Our dccisiun in Rr!(it(tern, 1lotr!r Cttrtneri Rate Con-
fi rene&, In». i Unit& d R(at&», 4?I l R 4&(, 85 I. Ed 'd
36, 106,$ C:t 17'I (IN'6), though it too involved a n»g-
ative option ( **q 6] regime. is nut to the contrary.
The question there ivas ivhcthcr the first part of th», fltd-
t al test was met. thc C&ovcrnntent's contention being that

a pricing& policy is not an articulated one unless the prac-
tice is compelled. 3Ve re)ected that assertion and under-
tuok no real examination uf' the active sup»rvision aspect
of the case. fnr thc Ciov»rilllleilt colic»(lcd tl)at tile secor!if
part of the test had been (net. Id. , at 6', 66. The conces-
sion ivas ag&ainst tire backgrnund nf a T)istrtct C:ourt d»-

termination that, although submitted rates could go mto
»ffcct without lurther state activity, [*"1110] thc State
had ordered and held ratemaking hearings on a consistent
basis, usmg the industry submissioils &is tlic bcgitllllng&

point. Sec ('ntt(d, 5'tat&. i i. Sotd)tern 31titor C&trrier» Rate
(?on(& r&'n(&', In&', 467 F Sttpp 4&1, 4?6-4?z ((VI) C&a.

It)7&)). In the case before us, of course. the Comm»sion
concedes the first part of the .&I(dual requirement and
litigatcs the second. and there is no fmdmg of substantial
stat» participatiun in th» ratcscttmg scheme.

This c;ise involves honzontal pncc fixing under a

v&ague imprimatur in fom! and agency mactiun m fact.
fx'n antitrust offense is more pernicious than price fixing.
FIC i Rupert(r C.'t(tot Irta( I.a«ieri A»sn, 493 C5.
411, 434, n 16, 1071 I d 'd Rfl, 110R ('( ?68 (1990).
In this context, ivc decline to fumiulate a rule that xvould

lead to a finding of active state supervision where in fact
there vvas none. Our decision should be read in light of
the graiity of th» antitrust off»nse, th» involvement uf

pllvate a&ctors tflroii&'lloilt, alid the clear absence nf state
super»'lsli!il. 3V» do nut imply that some particular form
of state &ir local regulation is required to achieve ends
other than the establishment of unifi!rm prices C.'f.

Col-

umbiaa i Omni Ou(door. qdi ert(»tnt!, Inc, 4()() ('.\' 36K,
113 I. I'.d 'd 3h'', Ill R C't 1344 (l()()I) !city billboard
zoning ordinance»ntitled to state-action iimnunity) !V»
do [*640] not have before iis ii c&isc lil «htcll guvem-
mental actors made unilateral decisions without partici-
pation by private actors. Cf. I'i»her i. I)er('»I»co 476
L'. .\'. 360, R9 I.. Ed 'd '0('i, l((6 .\' ('t (045 (1()86) (pi i-

»atee

actors not liable «athuut private action). And «'e do
not here call into question a regulatory r»gime in ivhich
sampling techniques or a specified rate of return alluiv
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state regulators to provide comprchcnslve supervision
without complete control, or in which there was an lll-

frequent lapse ot state supervi»ion Cf. 324 Liquor Corp
v Du(J)', 4?SI (IB 335, 344, n. 6, 03 I.. Ed Za' 667, 10~
5. C'I. 7- (J (I Vh' ' I (a statute specifying the lnilrgln be-
tween wholesale and retail pnce» may satisfy theactive
»uperxision requirement). In thc circumstances ol this
case, however, vve conclude that the acts of respondents
in the States of montana and IYI»con»In are not immune
from antitrust liability

IY

[*'~LEdHRS[ [S]ln granting certiorari v, e under-
took to review the further contention by the (.'ommisslon
that thc C:ourt of Appeals was incorrect in disregardmg
the Commission's finding» a» tn thc extent of state supcr-
vt»lnn. 'I'he parties have fncused their bnctmg on this

question on the regulator& schemes of C'einilecticut and
Arizona XVC think the Cnurt of Appeals should have the

clpportunlty tn I ccxallllnc lls Clcteltnnliltlnns with
[*~~427[ respect to these latter two States m light nt the
vicxvs we have cxprcs»cd.

Thc Judgment of the Court of Appeal» is revcr»ed,
and thc case i» remanded tor further proceedings consis-
tent with thl!1 opinion.

Ir ix xo orrlerr il

CONCUR BY: S('AI IA

CONCUR

JIJSTICF. S('AI IA, eoncumng.

Thc Court's standard is in my vicv, faithtul to what
oui' cii!ic» have said about "active»upcrvtston. " On the
other hand. I thinl 'I'Hl=' Cl-IIEF JUSTICE and JUSTICE
O'('ONNOR arc correct that tlii» standard will be a fertile
source nf uncertamty and (hence) litigation, and will

produce total abandnnincnt [*641] of »nrnc»tate pro-
gram» because pnvate individuals w. ill not take the
chance of participatmg in them. That is true, moreover,
not fust m the "negative nptinn" context, but even in a
context such as that involved m Pa(rich i. Burgi(, 4136

!)4, 1(JV L Ed Zd B3, l(JI( .3. C'I. 16SB (I JBBL I' n-
vate physicians invited to participate in a
state-supervised hospital peer rex icw system may not
know until after their participation has occurred (and
mdeed until after their tnal has been complcti:d) xvhether

the 'State's supcrvisinn will be "active" enough.

I am v, tiling to accept these cnn»cquence» because I

see nn alternative withm the cnnstraint» [* 2181] ot
nur "active supervision" doctrine, which has nnt hccn
challenged here, and because I am skeptical about the
Parhger i. Brown, 317 UB 341, B7 L Ed 315, 63.i. C'i.

307 (I 943A exemption fnr state-prograntmcd private
collusion m the tirst place.

DISSFNT BY: REHNQUIST, O'('ONNOR

DISSFNT

O'HII. I' JUSTICE RFHNQUIST, vvtth vvhom JUS-
'll('I' O'(.'ONNOR and JUSTIC'E THOMAS join, dis-
»erl tlng.

I he ('Curt holds today that to satisfy the "active»u-
pciwisinrl requircincnt of »tate-actiotl ltllnlunlty froln
antitrust liability, private parties acting pursuant to a reg-
ulatory scheme enacted by a state legislature must prove
that "the State has played a substantial role in deternnn-
ing thc specifics of the economic policy. " Ante, at 635.
Because this standard is neither supported by nur pnor
precedent nor sound as a matter of policy, I dissent.

Iinmunlty from antitrust liability under thc
state-action doctrine was first established in Parker i
Brown, 317 L'.5. 341, (37 L Ed 31 1, 63 5. CI 307
(II)43) As nntcd by the ma)ority, in Parhrr wc rclicd on
pnnctplcs of federalism m concluding that the Shcrrnan
Act did not apply to state officials administering a regu-
latnrv program enacted by the state legislature. Wc con-
cluded that state action is exempt from antitrust liability,
becau»c m the Sherman Act C'ongress evidences no in-
tent to "rcstram state action or official action directed by
a state" Id, [~642t a( 351. "Thc Parka r decision wa»

premised on thc assumption [*"4213) that Congress,
in enacting thc Sherman Act, did not mtend to compro-
mise the States' ability to regulate their domestic com-
incrce. Buuihern .'ufo(or Corri&ra Rai'I Con(i ri nr I, lne.
i. L'nl(Id B(areg 471 L' B 4(3, S(x BJ L. Ed. Zd 36, l(ls B
C'I 1721 (1913SJ (footnote nmittcd).

I The ('ourt states that "enntinued enforcement
nf the national antitrust policy grants the 'States

more freedom, nnt less, in deciding xvhethcr to
subject discrete parts ot' thc economy to addition-
al regulations and control», " ante, at 63". How-
ever, in Parker, wc held that the Sherman Act
simply does nnt apply tn conduct regulated by the
'State. 'I'he enforccmcnt of the national antitrust
policy, as i.rnbodied m the antitrust laws, may
grant individuals morc freedom to compete in nur

free market sy»tcm, but it does not iinplicatc the

freedom of the States m deciding whether to re-
gulate.

Wc developed our present analysis fnr state-action
immunity for pnvate actors m C'all(brrua Rr lail Lirluor
Dealers .A»in v. Mid'i'al A lumin!1m, Ine. , 44'I O'B S)?, 63
L Ed Zd 233, 1()0 ne. C( 037 (IS)I(0). %'c held m Ilirlial
that our pnor precedent had granted state-action immun-
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&ty from ant&trust liabil&ty to conduct by pnvatc actors
uhcrc a pr&igram was "clearly art&culated and atf&rma-

t&vcly expressed as state pohcy [andj the policy [lvasj
actively supervised by the State itself. " Id, a( 105 (in-
ternal quotat&on marks and c&tat&on omitted). In Mideal,
we found thc act&ve supervision requ&rernent was not &net

because under the C'alifornia statute at &ssue, v h&ch re-

quired liquor retailers to charge a certain percentage
above a pr&cc "posted" by arc«a wholesalers. "thc State
has no direct control over v, ine prices, and it does not
review the reasonableness of thc prices set by wine deal-
ers. " Id, ar 100. Ke noted that the state-action defense
does not aflow the States to authonxe what &s nothing
morc than pnvate price fixing. Id, rir 105.

In each instance smc«31&deal in uhich we have
concluded that thc active supcrv&sion requirement for
slate-act&oil lmn&U&i&tv vvas not 11&ct, thc sf;&te regUlatol s

lacked authonty, under state lav, ', to review or rc]cct the
rates or act&on tal-en [*(&43j by thc private actors tac-
in& antitrust liability. ' Our most recent formulation ot'

thc acllvc sUpclv&s&on rcqU&tclllcnt [ 21&S2j u'&ls

;uulounccd m Parrir k I Burger, 4B6 ('..'i, A, 100 L Ed
2d )33, 10)&',8'. C'I 16&6B (Ir)g'g), where we concluded that
to sat&sfy the "active supcrv&sion" requirement, "state
official» [mustj have and exercise power to review par-
ticular anticompetitive acts of private parties and d&sap-

prove those that fail to accord w&th state policv? Id, ar
101. Until today, therefore, wc have never had occasion
to dctcnnine whether a state regulatory program wh&ch

gave state officials authonty -- "pouer" -- to rcv&cw and
I'cgUlatc prices ol condUct, mlghl sllll f&iil to &&lect thc
rcquircment for active state supervis&on because the
State's regulation was not sufficiently deta&lcd or rigor-
oiis.

2 In 324 Lulua& Carp i 1)i&ffi, 4?') 1& S. 33.S,

r)3 L Ed 2d 6&6&7, 107 B C'I 7'0 (I')B7), v, e held
that a Ncw York statute fa&lcd to shelter pnvate
actors from ant&trust l&abil&ty because the state
legislation rcqu&rcd ret;lilers to «barge 112.u of
the pncc "posted" by wholesalers The Ncw York
statute, l&ke the C'al&forma statute at issue m C'ril-

ifarnui Retail Lrqur&r 1)eaferx .4xxn» .U&deaf

.4fun&(num, Ine, 446 (15 ')7, 63 L. Ed 2d &33,

100,'&. C'I )37 (I Jh'0), gave no pov, er to the state
agency to rcv&cw &&r establ&sh the reasonableness
of the pncc schedules "posted" by the wholesa-
lers. 324 L&rlur&r, supra, ar 34s.

Address&ng this question, thc C'ourt of Appeal» in
this case used the follow &ng analysis:

"'KVhere, as here, the state's program &s

in place, is staffed 'ind funded, giants to
thc state otT&c&als ample power and the

duty to regulate pursuant to declared
standards of state policy, is enforceable in

the state's courts, and demonstrates some
basic level of activity directed towards
seeing that the [*~~42&)j pnvate actors
carry out the state's pohcy and not simply
their ovm policy, more need not be estab-
lished. "'

&)22 1.2 d I I '2 1136& (C'!13 I')91),
quot&n&' Xe&v Fngland 'tfrirar Rat&' Bureau,
Ine 1 FI'C', 90&'3 F2d 1064, 1071 (C'.4l
I ') 90L

The ('ourt l&kens this test to domg avv«iy all together v, ith

the active superv&sion requirement for &minunity based
on state action. Ilut the test used by the Court of' Appeals
is [*644j much more closely attuned to our "have and
exercise power" formulat&on &n Pa&riel' v. Biirget than Is

thc rule adopted by thc C'ourt today. Thc Court simply
does not say just how act&ve a State's regulators must be
before the "act&ve superv&s&on" requircmmlt v, &ll be satis-
fied. The only guidance it g&vcs &s that the inqu&ry should
be one akin to causation in a negligence case; docs the
State play "a substaniial role m dctermming the spec&f&cs

of the econom&c policy. " «tnre, at 635. Any other formu-
la&&on, v, c are told, will remove thc act&vc supervision
requirement altogether as a practical matter.

I do not believe this to bc thc case. ' In the States at
&ssue here, the particular conduct v, as approved by a state
agency Thc agency Inanif'usted th&s approval by raising
no object&oil to a required rate filing by the entity sub)cct
to regulation. 'I'his is qu&te cons&stcnt with our statement
that the active supcrv&s&on requirement serves mainly an
"evidentiary f'unction" as "one v, ay of ensunng that thc
actor is engaging in the challenged conduct pursuant to
state policy. "

Flail&« i' Fai& ('la&re, 471 L'.5' 34, 4r&', B5 L.
Ed d 4, 106.&1 C'I 1713 (I')Fi'&).

3 'I'he state regulatory programs in.tfid&"al, su-

pra, Pa&rick i. Burge(, 4F)6 CB V4, 100 L Ed 2 d
10R,S' ('r. 166B (Ir))&')&), and 324 L&&furn, su-

pra, would all fail to provide immunity for lack
of active superv&sion under the test adopted by
thc Court of Appeal».

The (:ourt ms&sts that its newly required "«act&ve

supervision" v ill "increase the States' regulatory flexibil-
ity. ",4nre, at 636. I3ut if private actors who participate.
through a )OU&t rate filing, m a State's "ne& ative option"
regulatory scheme may be liabl» for treble damages &f

they cannot prove that thc State approved the spec&fics ot
a lil&ng, the ('ourt makes it highly unlikely that private
actors will choose to part&cipate m such a )o&i&t filin&.
This m turn 1&x&en& the St &tes' regulatory tlexibil&ty, be-
cause as we have noted bet'orc, jo&nt rate fil&ngs can &m-
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prov» th» r»gulatory process by cnsurntg that th» itatc
&ag&cncy has feiier filings to consider, alloiving more re-
»oui cci to be expended on»a»h filing&. ['646 J 5&t&&th-

& rn &M«t&tr C'i&rr&i r» A&tt&' C'&tnt&sr& n«'6 Inc & C'ntt«l
5&«t&.&, x&ipra, iit & l. The iieii advanced by the ( curt of'

Appeals docs not sanction price fixmg in areas reg&ulat»d

by a State "not inconsistent iv&th the antitrust la&i» ".Ante,

at 636. A State &nuit establish, »tuff, and fund a pro&»ram

to approve [**2183J tointly sct r&ates or prices in order
for any act&vity undertaken by private &nd&v&duaf» under
that program to b» immune under thc antitrust la&is. '

In neither of thc»xamplei cited by the ma-

Jority a» instances of »tat» regulation not &ntcndcd

to authorize anticompctitii e conduct iiould ap-
plication of a leis detailed active supcrviiion teit
»I&aug» the result. II& P&ltr«'li & R«rg&'t, .i'&ill&&i, ii'e

»on»luded there iv&ii no &rnmunity because the
Stat» d&d not have the &authority to review the an-

ticompctitive action undertal cn by the peer re-
vieiv committee; m C'&tnt&tr i. L)etrr«t E&1&»&&n C'o,
421& I'.5. 5 9, 49 L. Lil 2&1 114L 96 .9 C't 3110
(1&)'?61, it is u&ilikely that thc clear articulation
requirement under our current juri»prudcncc
iiould be met ivith rcspcct to the market tor light
bulbs.

[~**430J Thc ('ourt rcJects the teit adopt»d by
thc Court of Appeals. stating that it cannot bc thc cnd of'

the inquiry. Instead, thc party seeking immunity must
"»hoii that state of'ficial» have undertaken thc ncccsiary
st»pi t&i determine tltc specifics of' the price-fixmg or
rateietting scheme ",1nt», at 631(. '

Such an inquiry
iicccisarily put» thc f»dcral court in thc poi&t&on of de-
tcr&nining thc ctfi»a»y of a particular .'itatc's regulatori
i»he&in. , in order to de&em«ne w'11»fli»r the Stat» i&as Ill»t

thc "requisite level of active supervision. " .4nt&x at 637.
Thc ('nurt maintaini that the prop»r itat»-action inquiry
doc» not dct»rmin» i&beth»r a State has m»t some "nor-
matiie standard' in its regulatory practices Anti, at 634.
But the ('ourt's fo«ui on thi actions taken by state r»gu-
latori. 1, », , thc i&ay the State regulat»s. necessarily r»-

quires a judg&ncnt &ui to whether the State ii iufTiciently
act&i c -- surely a nor&nat&i e Judgment.

It ii not «l»ar, from the ('ourt's formulation,
whether tins is &a separate test applicablc only to

ncgatiic option re& ulatory schem»i, or iihether it

applici more g&enerally to i»sue» of immumty un-

der the state-action doctrine.

[~646J Thc ('ourt of Appeal» f&iund —properly, m

my vieii -- that while the States at isiuc herc did not re-

gulate respondents' r&at»s ivith th» vigor petitioner iiould
have liked, the States' super»i»ion of respondents' con-
duct ivas active eiiough io as to proiid» for immunity

from antitrust liability. The Court of Appeal». haiing
concluded that thc I cdcral 1 rade C'o&nmission applied an

incorrc»t legal itandard, revieiied H&c facts found by the
('ommtssion in light of thc correct standard and reached
a difTerent conclusion. This does not constitute a relec-
t&on of the (.'omnnision's factu&al tmdings.

I i& ould therefore &affirm th» Judgment bcloii.

JUSTICE (yC()NN(lk. iv&flt ivhom JUS I I('I-.
'I I l()MAS Joins, d&s»enting.

Notwithstanding its ai»crtion» to thc contrary, the
(.'ourt ha» dinuniihcd the States' regulatory flcx&b&hty by
creating an i&npoiiible situation for those iublcct to state
regulation. Ev»n i&hen a State has a "clearly articulated
policy" authorizing ant&competitii c behai ior -- ivhich the
I'ederal 'I'radc ('ommisiion conccdci ivai thc case here--
and even ivhen the State establishes a ivstem to iupcr-
visc thc implementation of that policy, the n&aJor&ty hold»
that a fbdcral court may later fmd that the State's supcr-
vii&on iias not .iuf'ficicntly "substantial" in its "ipecit&cs"
to msulate the anticompctit&vc behavior from antitrust
liab&hty. .4nt&, at 63'. (iiv»n the threat of' treble damages,
regulaied entitici that haie the option of heeding the
St&it»'s anti»ompctitiv» policy iiould bc foolhardy to do
so; those that arc cornpcllcd to comply arc less fortunate.
The practical »ITcct of tod&ay's decision iv&111&k»ly b» to
el&&It&&late so-called "ncgattve option" regulation from the
uniiersc of »chcmcs availabl» to a [***431J State that
»eek» to regulate without ixposing certain conduct to
federal antitruit liabilitv.

'I'h» Court docs not dispute that each of thc States at
issue in thi» case i &&&&1&i h«& e super& ised rc»pond»nti'
lomt ratemaking; rather, it argues that "th» potential I'or

»tat» superi &sion ( 64 & [ was not realized in fact"
.Inti, at 63ft. 'Such an after-th»-fact ei'aluation of a State'i
exercise of &ti sup»rviiory [**2184J poiicr» is cx-
trcmclv unfair to regulated parties. 1.&ability under the
ant&tru»t laivs should not turn on hoii enthusi-astically a
itatc offic«al earned out h&s or her»tatut&iry dutic». 'I'he

reg&ulatcd entity has no control ov»r the regulator, and

very likely iiill have no idea a» to thc degree of' scrutiny
that &ts f&hngs may reve&i c. Thus, a party could engage m

exactly thc same conduct &n tiio States, each of' iih&ch

had»xactly thc same policy of allowing anticoinpct&t&ie
behavior and exactly the sa&nc reg&ulatori. structure, and
discover afterivard th&at iti actions in one State i&ere im-

mune from antitrust pro»»cut&on, but that &ts action» 1&1

th» other rciult»d &n tr»bl»-damag&es liability.

Moreoier. ev»n if a r»gulated entity could assure &t-

self that the State &vill undertake to actively iupervise its
rate filin& s, the majority does not off'er any guidance a»

to ivhat 1»v»l of »up»rvision w&lf suffice. It dcclarci only
that the State must 'play a subitantial role in determining
the specific» of thc»cononuc pohcy. ",qnt&x at 635. I hat
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standard is not only ambiguous, hut also runs the risk of
being counterproductive. The morc reasonable a filed
rate, the less hkely that a State »vill have to play any role
other than simply reviewing the rate for compliance xvith

statutory cr&terra. Such a vague and retrospective stan-
dard. combined xv&th the threat of treble damages if that
standard is not sausfied. makes "negative option' regula-
tion an unattractive option for both States and the parties
they regulate.

Finally, it is important to remember that antitrust ac-
tions can be brought by private parties as !veil as by gov-
ernment prosecutors. The resources of state regulators
are strained enough without addmg the extra burden of
asking them to serve as witnesses m civil litigation and
respond to allegations that they did not do their job.

I-'or these reasons, as well as those given hy I IIE
LI-IIEF JUSTICE, I dissent.
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